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Abstract
Discussions of both “piracy” and “biopiracy” often start from
questionable assumptions about the nature of borrowing. In addition,
legal treatment of local or traditional knowledge is often based on
inadequate conceptions of the nature of culture and borrowing among
cultures. Uses of local or traditional knowledge are embedded within an
at times contentious discourse between North and South and have led to
accusations of misappropriation, exploitation and “biopiracy.” This
discourse reflects historical hierarchies of culture and power that
continue to exert a strong influence on discourse, policy and the shape of
legal doctrine. Many countries in the South lack the technological
capacity to transform local knowledge existing within the South into
knowledge that is protectable by current global intellectual property
frameworks, which has significant cultural, economic and other
implications for many Third World countries. In constructing frameworks
for protecting local knowledge, bottom-up approaches that include the
establishment of “local knowledge innovation zones,” modeled after the
successful United States nineteenth century development strategy, may
give local communities greater freedom to influence how local knowledge
is used and contribute to the development of technological capacity in
local communities.
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5
INTRODUCTION

Discussions of “piracy” and “biopiracy” often start from questionable
assumptions about the nature of borrowing. In addition, many who argue
that local knowledge should be protected by intellectual property
frameworks conceptualize culture as an autonomous and discrete entity
and do not adequately contemplate the widespread nature and importance
of borrowing between different cultural systems. Legal discourse fails to
contextualize appropriately the significance of borrowings from local
knowledge and the ways in which intellectual property frameworks
premised on historically rooted hierarchies of cultures have promoted such
borrowings.
Intellectual property frameworks do not adequately take account of the
pervasive nature and importance of borrowing.1 Legal discussions about
intellectual property also assume that cultural production of a variety of
forms is a product of autonomous artistic processes.2 This disregard of
borrowing has extended to discussions of culture with respect to
traditional or local knowledge. Treatment of local knowledge is an issue
of great contention today. Narratives concerning the failure of global
intellectual property frameworks to protect local knowledge have become
an indelible aspect of dialogue between the Third World and the West.
Such narratives include stories relating to a wide range of medicinal
products, cultural production and other materials, including Neem tree,3
1

See, e.g., Olufunmilayo B. Arewa, From J.C. Bach to Hip Hop: Musical Borrowing,
Copyright and Cultural Context, 84 N.C. L. REV. 547 (hereinafter, “Arewa, Hip Hop”)
(discussing the pervasiveness and importance of musical borrowing); Olufunmilayo B.
Arewa, Copyright on Catfish Row: Musical Borrowing, Porgy and Bess and Unfair Use
37 RUTGERS L.J. ___ (2006) (manuscript on file with author) (discussing importance of
musical borrowing in music of George Gershwin) (hereinafter, “Arewa, Catfish Row”).
2
See Janet Wolff, The Ideology of Autonomous Art, in MUSIC AND SOCIETY: THE
POLITICS OF COMPOSITION, PERFORMANCE AND RECEPTION 1, 2 (Richard Leppert &
Susan McClary eds., 1987) (noting that the Romantic notion of the autonomy of art, still
dominant in the late twentieth century, is a product of nineteenth century ideology and
social structure).
3
The neem tree is referred to in Sanskrit as the “curer of all ailments” and used for
medicinal, agricultural, pesticidal, contraceptive, cosmetic and dental applications. W.R.
Grace & Co. has received several U.S. and European patents for neem. Although the
U.S. neem patents have been permitted to stand, the European Patent Office has revoked
its neem patent on the basis of biopiracy. See Boards of Appeal of the European Patent
Office, Method for Controlling Fungi on Plants by the Aid of a Hydrophobic Extracted
Neem Oil, Case No. T0146/01-3.3.2 (Mar. 8, 2005) (upholding on final appeal the 2001
revocation of European Patent Office neem patent); Shayana Kadidal, Subject-Matter
Imperialism? Biodiversity, Foreign Prior Art and the Neem Patent Controversy, 37
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rosy periwinkle,4 Hoodia cactus,5 the Ami Song of Joy,6 arogyapaacha
IDEA 371, 371-372 (1997); Emily Marden, The Neem Tree Patent: International
Conflict Over the Commodification of Life, 22 B.C. INT’L & COMP. L. REV. 279, 283
(1999); Polyanna E. Folkins, Has the Lab Coat Become the Modern Day Eye Patch?
Thwarting Biopiracy of Indigenous Resources by Modifying International Patenting
Systems, 13 TRANSNAT’L L. & CONTEMP. PROBS. 339, 344-345 (2003); .S. Patent No.
5,409,708 (filed Jan. 31, 1994) (issued Apr. 25, 1995) (relating to novel fungicide
compositions prepared from neem seeds); U.S. Patent No. 5,356,628 (filed Dec. 2, 1993)
(issued Oct. 18, 1994) (covering fungicidal applications of neem); U.S. Patent No.
5,405,612 (filed Dec. 2, 1993) (issued Apr. 11, 1995) (covering applications of neem as
an insecticide); U.S. Patent No. 5,368,856 (filed Aug. 2, 1993) (issued Nov. 29, 1994)
(disclosing a novel method of controlling fungi is disclosed through use of a neem oil
fungicide derived from a neem seed extract); U.S. Patent No. 5,124,349 (filed Oct. 31,
1990) (issued June 23, 1992) (granting patent for storage stable pesticide compositions
comprising neem seed extracts); European Patent No. 494067 (issued Aug. 13, 1997)
(granting patent for novel pesticide preparations derived from neem oil and neem wax
fractions); European Patent No. 436257 (filed Dec. 20, 1990) (published Sept. 14, 1994)
(granting patent for insecticide derived from a neem seed extract comprising neem oil).
4
Native to the island of Madagascar, the rosy periwinkle has been used to develop two
pharmaceutical drugs for treating Hodgkin’s disease and juvenile leukemia. Eli Lilly and
Co. has profited from the sale of the anticancer drugs vinblastine and vincristine extracted
from the rosy periwinkle. Although Eli Lilly was estimated at one point to have earned
$100 million per year from these drugs, no compensation has been given to Madagascar.
James O. Odek, Bio-Piracy: Creating Proprietary Rights in Plant Genetic Resources, 2 J.
INTELL PROP. L. 141, 143, 147 (1994); Shayana Kadidal, Plants, Poverty, and
Pharmaceutical Patents, 103 YALE L.J. 223, 223 (1993); Srividhya Ragavan, Protection
of Traditional Knowledge, 2 MINN. INTELL. PROP. REV. 1, 8 (2001); Roger A. Sedjo,
Property Rights, Genetic Resources, and Biotechnological Change, 35 J.L. & ECON. 199,
199 (1992); Peter Jaszi & Martha Woodmansee, Beyond Authorship: Refiguring Rights in
Traditional Culture and Bioknowledge, in SCIENTIFIC AUTHORSHIP: CREDIT AND
INTELLECTUAL PROPERTY IN SCIENCE 195, 200-201 (Mario Biagioli & Peter Galison eds.,
2001); but cf., MICHAEL BROWN, WHO OWNS NATIVE CULTURE? 136-138 (2003)
(suggesting that assertions about rosy periwinkle conceal a much more complex story
pointing out the potential difficulty of disentangling proprietary claims originating in folk
traditions).
5
See infra notes 32 to 46 and accompanying text.
6
In 1996, Return of Innocence, a song by “ethno-techno” artist Enigma, was licensed for
use in the 1996 Atlanta Olympics. This song included a sampling from a recording made
in 1988 of a live performance of members of the Ami, Taiwan’s largest indigenous
group. Following a lawsuit that settled out of court, formal thanks were given and full
credit was promised for future releases of Return of Innocence and established a
foundation with the proceeds of the settlement. KEMBREW MCLEOD, OWNING CULTURE
48-49 (2001); Timothy D. Taylor, A Riddle Wrapped in a Mystery: Transnational Music
Sampling and Enigma’s “Return to Innocence,” in MUSIC AND TECHNOCULTURE 64-92
(René T.A. Lysloff & Leslie C. Gay, Jr. eds. 2003); Angela R. Riley, Recovering
Collectivity: Group Rights to Intellectual Property in Indigenous Communities, 18
CARDOZO ARTS & ENT. L.J. 175, 175-176 (2000); Mark Perry, Digital Propertization of
the New Artifacts: The Application of Technologies for “Soft” Representations of the
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plant,7 the album Deep Forest8 and others,9 all of which are important
narratives for intellectual property.
Uses of local knowledge are particularly significant in light of the
historical and contemporary contexts in which they have occurred. Local
knowledge is more strongly associated with countries in the Third World
as well as indigenous groups in the Third World and the West. Those who
produce commercial products based on such local knowledge are largely
based in the West. As a result, uses of local knowledge are embedded
within an at times contentious discourse between North and South. This
discourse reflects historical hierarchies of culture and power that continue
to exert a strong influence on discourse, policy and the shape of legal
doctrine. The current context of uses of local knowledge commercially
has thus led to accusations of misappropriation and exploitation. Further,
many countries in the South lack the technological capacity to transform
local knowledge existing within the South into knowledge that is
protectable by current global intellectual property frameworks, which has
Physical and Metaphysical, 11 CARDOZO J. INT’L & COMP. L. 671, 684 (2003);
Rosemary J. Coombe, Fear, Hope, and Longing for the Future of Authorship and a
Revitalized Public Domain in Global Regimes of Intellectual Property, 52 DEPAUL L.
REV. 1171, 1187-1188 (2003).
7
The arogyapaacha plant is used by the Kani in South India for medicinal purposes,
whose active compounds were isolated by scientists at the Tropical Botanic Garden and
Research Institute in India and used to develop a sports drug named Jeevani. Patents
were filed based on Kani know-how and the technology licensed to Arya Vaidya
Pharmacy, Ltd., an Indian pharmaceutical manufacturer. A benefits-sharing trust fund
was established to share any benefits with the Kani from commercialization of Kani
traditional knowledge. See Protection of Traditional Knowledge and Genetic Resources:
A Bottom-up Approach to Development 1, WIPO MAG. (Nov-Dec. 2003); Rekha Ramani,
Market Realities v. Indigenous Equities, 26 BROOKLYN J. INT'L L. 1147, 1151-1159
(2001).
8
Deep Forest, a techno-house dance rhythm album created in 1992 that fused digital
samples from Ghana, the Solomon Islands and African pygmies, sold over 2 million
copies by May 1995, received a Grammy nomination and remained on Billboard
Magazine’s “top album” chart for 25 weeks. A number of companies, including Porsche,
Sony TV and Coca-Cola have used music from Deep Forest in advertising campaigns.
The musicians sampled do not appear to have received any benefit from the proceeds of
commercialization of their music. Sherylle Mills, Indigenous Music and the Law: An
Analysis of National and International Legislation, 28 YEARBOOK TRAD. MUSIC 57, 5961 (1996); Brown, supra note 4, at 62.
9
See Trade Law Centre for Southern Africa, Advice Center: Indigenous Knowledge
Protection in Southern Africa (Feb. 10, 2002), at
http://www.tralac.org/scripts/content.php?id=769; Naomi Roht-Arriaza, Of Seeds and
Shamans: The Appropriation of the Scientific and Technical Knowledge of Indigenous
and Local Communities, 17 MICH. J. INT’L L. 919, 923, 923-926 (1996).
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significant cultural, economic and other implications for Third World
countries.
Intellectual property treatment of local knowledge has significant
consequences for development.10 Current global intellectual property
frameworks represent a significant contrast to the intellectual property
frameworks that were in effect during development experience of other
countries, including the U.S. in the nineteenth century, which utilized
intellectual property frameworks to enable it to copy products of then
more developed countries so as to facilitate its economic development. In
addition, the current structure of intellectual property frameworks for the
most part does not encourage companies in the North to return any benefit
to the sources of products developed from local knowledge.
In addition to having quite profound economic consequences, current
treatment of local knowledge has significant cultural implications.
Intellectual property frameworks typically combine rights relating to
compensation and control.11 Consequently, in addition to not reaping the
economic benefits of local knowledge, communities in which local
knowledge is found often have little control over the uses of local
knowledge by others. This lack of control has significant implications,
particularly in instances of uses of local knowledge that might be secret or
sacred.
This paper considers the contemporary and historical contexts within
which discourse about local knowledge has occurred and the views of
culture and borrowing embedded in such discourse. Part II focuses on
definitions and categories and the at times rather dramatic discourse used
in discussions of local knowledge. Part III looks specifically at the
historical role that hierarchies and conceptions of cultural progress have
played and continue to play in defining cultural space, which has
implications for local knowledge. Part IV examines conceptions of
culture evident in discussions about local knowledge and their
10

See Margaret Chon, Intellectual Property and the Development Divide, ___ CARDOZO
L. REV. (forthcoming 2006) (manuscript, at 2) (noting that in the early twenty-first
century intellectual property is beginning to encounter development); Thomas Cottier &
Marion Panizzon, Legal Perspectives on Traditional Knowledge: The Case for
Intellectual Property Protection, 7 J. INT’L ECON. L. 371, 372 (2004) (noting that
“carefully designed IPRs in traditional knowledge could help developing countries
become full players in global agricultural markets while equitably rewarding indigenous
peoples for their contributions to international well-being.”).
11
Arewa, Catfish Row, supra note 1.
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implications. Part V turns to issues relating to the broader context of the
global intellectual property system, considering the implications of the
incorporation of intellectual property into international trade structures
through the World Trade Organization (the “WTO”) and the 1994
Agreement on Trade-Related Aspects of Intellectual Property Rights
Agreement (“TRIPs”).12 This section also discusses what elements should
ideally be contained in a framework for protecting local knowledge that
incorporates a bottom-up approach that focuses on developing commercial
and noncommercial models for local knowledge transactions rather than
simply the top-down global legal frameworks that are often contemplated
with respect to local knowledge.
II.
A.

DRAMATIC CONSTRUCTIONS: SACRALIZATION AND RHETORIC IN
INTELLECTUAL PROPERTY DIALOGUE
Narratives of Appropriation and Exclusion

The names and stories ring through like a polyphonic chorus of voices, all
with a similar motif. This recurrent theme relates to the appropriation and
use of certain types of cultural knowledge. Many such accounts of
appropriation are critical indicators of the marginalization of certain
groups and states from the broader economic and political systems
associated with the current era of globalization.13 A common theme
underlying these narratives is that certain types of knowledge are not
protected from appropriation or misrepresentation under existing
intellectual property frameworks. That such unprotected knowledge is
often associated with the disempowered should not be a surprise. An
increasingly voluminous literature exists surrounding the nexus of
intellectual property and local knowledge, reflecting analysis from a
number of disciplines, including law, anthropology, ethnomusicology and
folklore.14
12

Agreement on Trade-Related Aspects of Intellectual Property Rights, Dec. 15, 1993,
Marrakesh Agreement Establishing the World Trade Organization, Annex 1C, Legal
Instruments – Results of the Uruguay Round vol. 31, 33 I.L.M. 81 (1994) (hereinafter
“TRIPs” or the “TRIPs Agreement”), at
http://www.wto.org/english/tratop_e/trips_e/t_agm0_e.htm.
13
AMY CHUA, WORLD ON FIRE 37, 245 (2004) (noting that although globalization has
had some positive effects, an estimated two billion people had not benefited from
globalization in the two decades ending in the late 1990s).
14
See generally Brown, supra note 4 (giving an anthropological perspective on issues
relating to native or indigenous culture and intellectual property); CORINNE P. HAYDEN,
WHEN NATURE GOES PUBLIC: AN ETHNOGRAPHY OF BIO-PROSPECTING IN MEXICO
([Princeton 2005] (giving ethnographical perspective on bioprospecting); Paul Théberge,
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Consideration of legal treatment of local knowledge involves assessment
of the intersection of law and culture. Although many definitions of
culture have been asserted in fields such as anthropology,15 this Article
treats culture, the cultural aspects of law and legal treatment of culture as
involving “webs of significance.”16 Consideration of law and local
knowledge touches upon the webs of significance within legal culture as
well as conceptions and representations of culture in legal discourse more
generally. It is within such webs of significance that treatment of local
knowledge and definitions in the local knowledge area emerge.
1. Narratives, Categories and Language: Terminology and
Definitions in Local Knowledge Discourse
The existence of ongoing definitional issues in this area must be
acknowledged.17 The term local knowledge will be used in this Article
“Ethnic Sounds”: The Economy and Discourse of World Music Sampling,” in MUSIC AND
TECHNOCULTURE 93-108 (René T.A. Lysloff & Leslie C. Gay, Jr. eds. 2003) (discussing
sampling of world music); Anthony Seeger, Traditional Music Ownership in a
Commodified World, in MUSIC AND COPYRIGHT 157-170 (Simon Frith & Lee Marshall,
eds. 2d ed, 2004) (discussing copyright and indigenous music); Mills, supra note 8, at 5961 (offering perspectives on indigenous music); Darrell Posey, Intellectual Property
Rights and Just Compensation for Indigenous Knowledge, 6 ANTHROPOLOGY TODAY 13
(1990) (giving anthropological perspective); Benjamin S. Orlove & Stephen B. Brush,
Anthropology and the Conservation of Biodiversity, 25 ANN. REV. ANTHROPOLOGY 329,
339 (1996) (giving anthropological perspective); David A. Cleveland & Stephen C.
Murray, The World’s Crop Genetic Resources and the Rights of Indigenous Farmers, 38
CURRENT ANTHROPOLOGY 477 (1997) (giving anthropological perspective); Valdimar
Tr. Hafstein, The Politics of Origins, 117 J. AM. FOLKLORE 300 (2004) (discussing local
knowledge from a folklore perspective); VIRGINIA D. NAZAREA, CULTURAL MEMORY
AND BIODIVERSITY (1998) (discussing indigenous knowledge and biodiversity from an
anthropological perspective).
15
CLYDE KLUCKHOHN, MIRROR FOR MAN (1952) (discussing varied definitions of
culture).
16
CLIFFORD GEERTZ, THE INTERPRETATION OF CULTURES 4-5 (1972) (“The concept of
culture I espouse. . . is essentially a semiotic one . . . man is an animal suspended in webs
of significance he himself has spun, I take culture to be those webs, and the analysis of it
to be therefore not an experimental science in search of law but an interpretative one in
search of meaning.”).
17
World Intellectual Property (“WIPO”) Secretariat, Traditional Knowledge—
Operational Terms and Definitions 8, IGC, Third Session, Geneva, June 13-21, 2002
(noting that a “diffuse range of potentially overlapping terms” is currently used in
international, national and regional discussions); Mark Hannig, An Examination of the
Possibility to Secure Intellectual Property Rights for Plant Genetic Resources Developed
by Indigenous Peoples of the NAFTA States: Domestic Legislation under the
International Convention for Protection of New Plant Varieties, 13 ARIZ. J. INT’L &
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because it is less permeated with and prone to characterizations of
“otherness” as compared with other terminology used in this area.18 Using
the term local knowledge may also help minimize cultural assumptions
that are associated with words such as “traditional.”19 In addition, this
term provides an effective position from which to contrast local
knowledge with other types of knowledge.20 The term local knowledge is
used in this Article with the awareness of existing uses of many potentially
of overlapping definitions.21
The terms used to describe even the context of narratives of appropriation
are also often quite contested and politicized. The terms North or West
will be used herein to refer to countries sometimes termed “developed”
and Third World or South for countries at times called “developing.”
These terms North are used to focus on the spatial location of the countries
referenced rather than the status of such countries within an assumed
COMP. L. 175 (1996) (discussing definitions terms in discourse about indigenous
intellectual property).
18
See Carmen Ferradás, Comment, Paul Sillitoe: Indigenous Knowledge and Applied
Anthropology, 9 CURRENT ANTHROPOLOGY 239, 240 (1996) (“indigenous knowledge is a
contested concept . . . is the knowledge of an other who becomes defined in opposition to
an authoritative ‘we,’ vaguely presented as scientists from the West (experts in hard,
natural ‘systems,’ gender-neutral privileged enlightened revealers of truth).”).
19
Eric Hobsbawm, Inventing Traditions, in THE INVENTION OF TRADITION 1-14 (Eric
Hobsbawm & Terence Ranger eds., 1983) (discussing invention and acceptance of
traditions that are given an aura of traditionality); Graham Dutfield, Indigenous Peoples,
Bioprospecting and the TRIPs Agreement: Threats and Opportunities, at
http://www.acts.or.ke/dutfield.doc (noting that a tendency exists to assume that
“’traditional’ implies any or all of such notions as ‘time-honoured’, ‘historical’,
‘inflexible’ and ‘static’”).
20
CLIFFORD GEERTZ, Local Knowledge: Fact and Law in Comparative Perspective, in
LOCAL KNOWLEDGE 167, 215 (1983) (characterizing local knowledge as “local not just as
to place, time, class and a variety of issue, but as to accent—vernacular characterizations
or what happens connected to vernacular imaginings of what can”).
21
Danielle Conway-Jones, Safeguarding Hawaiian Traditional Knowledge and Cultural
Heritage: Supporting the Right to Self-Determination and Preventing the
Commodification of Culture, 48 HOW. L. J. 101, 103 fn. 3 (2005) (noting wide range of
definitions of folklore and traditional knowledge); WIPO Secretariat, supra note 17, at 8
(noting multiple terms used in different contexts in discussions of local knowledge);
STEPHEN A. HANSEN & JUSTIN W. VANFLEET, AMERICAN ASSOCIATION FOR THE
ADVANCEMENT SCIENCE, TRADITIONAL KNOWLEDGE AND INTELLECTUAL PROPERTY: A
HANDBOOK ON ISSUES AND OPTIONS FOR TRADITIONAL KNOWLEDGE HOLDERS IN
PROTECTING THEIR INTELLECTUAL PROPERTY AND MAINTAINING BIOLOGICAL
DIVERSITY 3 (2003) (defining traditional knowledge as information used by people in a
given community that is based on experience and adapted over time and that is used to
sustain the community and its culture and maintain genetic resources necessary for the
community’s continued survival), at http://shr.aaas.org/tek/handbook/.
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unitary societal progression towards a state of development, which is often
a core assumption of what might be termed the “development
paradigm.”22 The term development is not used to indicate or suggest
progressive or unitary advancement toward a particular goal, but rather as
involving the expansion of substantive freedoms.23 In the case of local
knowledge, this would involve expansion of economic opportunity and
participation in decisions made about local knowledge for holders of local
knowledge.
Although the issues considered here often have particular resonance for
indigenous peoples, the discussion in this Article often encompasses but is
by no means limited to consideration of indigenous peoples. Indigenous
peoples face particular problems leading to use of the term “Fourth
World” to describe the adverse social and economic conditions they
face.24 What groups are considered to be indigenous is context dependent.
Indigenous peoples may, for instance, be defined as “first peoples,”25
referring to groups such as Native Americans and First Nations in North
America and Australian Aborigines. In other contexts, the term
indigenous may refer to certain nondominant or minority ethnic groups
such as the Pygmies of Central Africa or San peoples of Southern Africa.26

22

Ruth E. Gordon & Jon H. Sylvester, Deconstructing Development, 22 WISC. INT’L L.J.
1, ___ (2004) (noting that the development paradigm “comprises a pervasive and largely
unquestioned set of interlocking ideological assumptions . . . [that presume] . . . that all
societies are to advance toward the same goal.”).
23
AMARTYA SEN, DEVELOPMENT AS FREEDOM 3-4 (1999) (characterizing development
as “a process of expanding the real freedoms that people enjoy” and requiring the
“removal of major sources of unfreedom: poverty as well as tyranny, poor economic
opportunities as well as systematic social deprivation, neglect of public facilities as well
as intolerance or overactivity of repressive states”).
24
JAMES ANAYA, INDIGENOUS PEOPLES IN INTERNATIONAL LAW 4 (2004) (“indigenous
peoples characteristically exist under conditions of severe disadvantage relative to others
within the states constructed around them”); Karen E. Bravo, Balancing Indigenous
Rights to Land and the Demands of Economic Development: Lessons from the United
States and Australia, 30 COLUM. J.L. & SOC. PROBS. 529 (1997) (using term Fourth
World with respect to indigenous peoples); S. Amy Sender, Australia’s Example of
Treatment Towards Native Title: Indigenous People’s Land Rights in Australia and the
United States, 25 BROOKLYN J. INT’L L. 521 (1999).
25
Anaya, supra note 24, at 3 (noting that term indigenous includes “culturally distinctive
groups that find themselves engulfed by settler societies born of the forces of empire and
conquest” and include “diverse surviving Indian communities and nations of the Western
Hemisphere”).
26
Id. (noting that term indigenous also includes minority and nondominant ethnic groups
in Africa).
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This Article does not assume that indigenous is a fixed and determinate
category, rather this term is used herein with an understanding that the
boundaries of such categories can be fluid and may change over time.27
Indigenous peoples have often confronted particular issues in addition to
those faced by other inhabitants of the regions in which they live,
including those connected to the their integration into political and
economic structures.28
The goals of indigenous peoples with respect to local knowledge may
differ from those of Third World states who may also advocate some form
of protection for local knowledge. At the core of much of the discourse
relating Third World states is the fundamental question of the relationship
between intellectual property and development.29 In contrast, although
also concerned about development, discussions of local knowledge with
respect to indigenous peoples in both Western and Third World countries
are far more rooted in issues connected to indigenous rights, particularly
indigenous land rights and the recognition of minority rights within the
context of existing governmental structures.30 Concerns with indigenous
rights are reflected internationally in documents such as the U.N. Draft
Declaration on the Rights of Indigenous Peoples and the International
Labor Organization Convention No. 169.31 Any proposed local
27

Rachael Grad, Note, Indigenous Rights and Intellectual Property Law: A Comparison
of the United States and Australia, 13 DUKE J. COMP. & INT’L L. 203, 208-209 (2003)
(noting that the number of people identifying themselves as American Indians in U.S.
Census figures has increased significantly in the U.S. and Australia).
28
Anaya, supra note 24, at 31-34 (discussing the denial of sovereign status to
indigenous peoples and consolidation of power over indigenous peoples and lands by
colonizing states and their offspring); Danielle Conway-Jones, The Perpetuation of
Privilege and Anti-Affirmative Action Sentiment in Rice v. Cayetano, 3 ASIAN-PAC. L. &
POL’Y J. 371 (2002) (discussing issues relating to Native Hawaiian sovereignty).
29
COMMISSION ON INTELLECTUAL PROPERTY RIGHTS, INTEGRATING INTELLECTUAL
PROPERTY RIGHTS AND DEVELOPMENT POLICY (Sept. 2002) (hereinafter, “COMMISSION
REPORT”), at http://www.iprcommission.org/graphic/documents/final_report.htm.
30
Bravo, supra note 24 (discussing issues relating to indigenous land rights); Sender,
supra note 24 (considering indigenous land rights in the U.S. and Australia); Will
Kymlicka & Wayne Norman, Citizenship in Culturally Diverse Societies: Issues,
Contexts, Concepts, in CITIZENSHIP IN DIVERSE SOCIETIES 1, 3 (Will Kymlicka & Wayne
Norman eds., 2000) (noting that the question of minority rights has moved to the
forefront of political theory); WILL KYMLICKA, MULTICULTURAL CITIZENSHIP: A
LIBERAL THEORY OF MINORITY RIGHTS (____) (discussing minority rights).
31
UN Draft Declaration on the Rights of Indigenous Peoples (1991) (hereinafter, “UN
Draft Declaration”), at
http://www.unep.org/Documents/Default.asp?DocumentID=78&ArticleID=1163;
International Labor Organization, Convention Concerning Indigenous and Tribal Peoples
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knowledge protection structures must take account of the possible
consequences of such structures for these two potentially quite dissimilar
constituencies, as well as the immense diversity that exists within these
categories. In this Article the term “local communities” is used when
referring to the interests of both communities in Third World countries
who utilize local knowledge and indigenous communities situated in states
in both the Third World and the West.
2. Hoodia Cactus as a Narrative of Appropriation
One current day narrative of appropriation involves Hoodia cactus, which
is used by the San, an indigenous group in southern Africa. Hoodia cactus
has long been used by the San as an appetite suppressant.32 In 1937, a
Dutch anthropologist noted this use in a report, which was used by the
South African Council for Scientific and Industrial Research (“CSIR”) to
file a patent in 1995 for the appetite suppressing element in Hoodia,
named “P57.”33 CSIR licensed P57 to the British biotech company
Phytopharm in 1997.34 In 1998, in exchange for $32 million in up front
payment and royalties, the U.S. pharmaceutical company Pfizer acquired
rights to develop and market P57 as an anti-obesity and diet drug.35 The
market for P57 has been estimated to be more than $1 to $8 billion.36
After CSIR’s actions, the San threatened to sue CSIR on grounds that
included failure to comply with the Convention on Biodiversity or CBD.37
Although the TRIPs Agreement does not incorporate or refer to the CBD,
the CBD is increasingly asserted as a source of authority in local
knowledge discussions.38 The passage of the CBD reflects concerns about
in Independent Countries, June 27, 1989, 28 I.L.M. 1382 (hereinafter, “ILO Convention
No. 169”), at http://www.unhchr.ch/html/menu3/b/62.htm.
32
COMMISSION REPORT, supra note 29, at 77.
33
Id.
34
Id.
35
Id.
36
Rachel Wynberg, Sharing the Crumbs with the San, Biowatch South Africa, at
http://www.biowatch.org.za/csir-san.htm.
37
COMMISSION REPORT, supra note 29, at 77 (noting threat of suit based on Convention
on Biodiversity and failure to obtain informed prior consent); Convention on Biological
Diversity, opened for signature June 5, 1992, 31 I.L.M. 822 (1992). (hereinafter, the
“Convention on Biodiversity” or “CBD”), at
http://www.biodiv.org/convention/articles.asp.
38
Laurence R. Helfer, Regime Shifting: The TRIPs Agreement and New Dynamics of
International Intellectual Property Lawmaking, 29 YALE J. INT’L L. 1, 31 (2004) (noting
that the CBD has a goal of conserving biological diversity and sustainable use of
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biodiversity, particularly since much of world’s remaining biodiversity
concentrated in South.39 Further, evidence suggests that increasing rate of
loss of folk varieties has come with modernization and internationalization
of agriculture.40
The San likely did not make a claim on the basis of intellectual property
rights because such frameworks generally offer little or no protection in
cases such as this and in fact typically consider local knowledge to be part
of the public domain.41 Reflecting patent standards present in national
patent systems such as in the U.S., Article 27.1 of the TRIPs Agreement
essentially requires an inventive step as a minimum threshold for
patentability in the patent laws of countries that are members of the
WTO.42
The requirement of an inventive step means that Hoodia cactus as used by
the San is not patentable. In contrast, isolation of P57, the appetite
suppressing ingredient in Hoodia, represents an inventive step that makes
knowledge about P57 patentable. The patentable knowledge present in
P57 is based upon San local knowledge and uses of Hoodia cactus as an
appetite suppressant. Current patent standards typically allow the holder
of patentable knowledge in relation to P57 to appropriate 100% of the
value associated with such knowledge, particularly when such patentable
knowledge is based on local knowledge, ---regardless of the origin or basis
of such knowledge. The CBD, which is not actually an intellectual
property framework, has the potential to temper the operation of
intellectual property frameworks by imposing an obligation to share the
resources and ensuring fair and equitable compensation of benefits from utilization of
such resources); Ashish Kothari & R.V. Anuradha, Biodiversity and Intellectual Property
Rights: Can the Two Co-Exist? 2 J. INT’L WILDLIFE L. & POL’Y ___ (1999).
39
Orlove & Brush, supra note 14, at 339 (noting that loss of animal and plant species has
become an issue of concern over last 25 years); Jim Chen, Webs of Life: Biodiversity
Conservation as a Species of Information Policy, 89 IOWA L. REV. 495, 571 (2004)
(indicating that profits from biodiversity prospecting are unlikely to justify conservation
of endangered species).
40
Cleveland & Murray, supra note 14, at 480.
41
Graham Dutfield, TRIPs –Related Aspects of Traditional Knowledge, 33 CASE W. RES.
J. INT’L L. 233, 238 (2001) (noting that traditional knowledge is “often (and
conveniently) assumed to be in the public domain”); Anupam Chander & Madhavi
Sunder, Romance of the Public Domain, 92 CAL. L. REV. 1331, 1351 (2004) (noting that
TRIPs has left traditional knowledge in the global commons while protecting intellectual
products of the developed world).
42
TRIPS Agreement, supra note 12, art 27.1. As of December 11, 2005, the WTO had
149 members. See Understanding the WTO: The Organization – Members and
Observers, at http://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm.
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benefits of commercialization of patentable knowledge such as P57 that is
based upon the use of even unpatentable local knowledge or resources.43
In March 2002, the San and the CSIR reached an understanding providing
that the CSIR would share with the San six percent of royalties and eight
percent of milestone payments the CSIR receives from Phytopharm,44
which has been estimated to entitle the San to receive 0.003 percent of net
sales.45 Sums due the San under the benefit sharing agreement will be
deposited into a trust established by the CSIR and the San.46
3. Local Knowledge, Intellectual Property and International
Trade
Although protection of local knowledge is increasingly an issue in
discussions about intellectual property and trade, the use of such
knowledge as a source for pharmaceutical drugs is not new. Drugs now
commonly used, including quinine, aspirin, digitalis, morphine and
scopolamine have origins in folk medicine.47 The present-day uses of
such knowledge, particularly by companies based in the West, have
increasingly become enmeshed within accusations of exploitation and
“biopiracy.”48
43

See infra note 88.
CSIR, Media Release: The San and the CSIR Announce a Benefit-sharing Agreement
for Potential Anti-Obesity Drug (Mar. 24, 2003), at
http://www.csir.co.za/plsql/ptl0002/PTL0002_PGE013_MEDIA_REL?MEDIA_RELEA
SE_NO=7083643; Tamar Kahn, San Reach Agreement with CSIR over Hoodia, BUS.
DAY (Johannesburg) (Mar. 25, 2002), at http://www.grain.org/bio-ipr/?id=271.
45
Wynberg, supra note 36.
46
CSIR, supra note 44.
47
Lester I. Yano, Protection of the Ethnobiological Knowledge of Indigenous Peoples, 41
UCLA L. REV. 443, 449-450 (1993); Jonathan Benthall, Rights to Ethnobiology, 9
ANTHROPOLOGY TODAY 1, 1 (1993) (noting medical value of morphine, digitalis, aspirin
(willow-bark), curare and other once indigenous biological compounds); Walter H. Lewis
& Veena Ramani, Ethics and Practice in Ethnobiology: Analysis of the International
Cooperative Biodiversity Group Project in Peru 2, Washington University Working
Paper (noting that quinine, a treatment for malaria, is derived from cinchona bark, long
been used by indigenous groups in the Andes as a cure for fevers).
48
Susan K. Sell, Post-Trips Developments: The Tension Between Commercial and Social
Agendas in the Context of Intellectual Property, 14 FLA. J. INT'L L. 193, 202-03 (2002)
(“Biopiracy is the unauthorized and uncompensated expropriation of genetic resources
and traditional knowledge. It is seen as a new form of Western imperialism in which
global seed and pharmaceutical corporations plunder the biodiversity and traditional
knowledge of the developing world. According to this argument, corporations first alter
these discoveries with science, patent them, and then resell the derived products or
processes at exorbitant rates to the very people from whom they stole. This turns the
44
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The lack of protection of local knowledge, former ease of use of such
knowledge and currently contested nature of such uses are the result of a
number of factors. These factors are deeply rooted in the historical
development of intellectual property frameworks, principally the
multilateral frameworks that emerged at the end of the nineteenth
century.49 Such frameworks have effectively entailed a continuing
exclusion of vast portions of the world’s population from actual realization
of the benefits of free trade that such frameworks are intended to foster,50
particularly since intellectual property has been incorporated into the
world trading system with the TRIPs Agreement.51
The question of protection of local knowledge is, however, not always a
simple one, partially because the goals of such protection may be
potentially quite varied and intertwined.52 In some instances, including
many involving genetic and agricultural resources, a share of proceeds
from the commercialization of products incorporating local knowledge
may be a desired goal. An additional objective may be blocking or
preventing uses of material deemed to be sacred or secret or that are used
in a fashion that is perceived as inappropriate, unacceptable or offensive,
discourse of piracy, as bandied about in TRIPS and 301 proceedings, upside down. A
number of activists seek to demonstrate that, rhetoric to the contrary notwithstanding,
America's global corporations are the biggest pirates on the planet.”) (citations omitted).
49
DONALD G. RICHARDS, INTELLECTUAL PROPERTY RIGHTS AND GLOBAL CAPITALISM:
THE POLITICAL ECONOMY OF THE TRIPS AGREEMENT 4-6 (M.E. Sharpe 2004) (noting
that the TRIPs agreement traces its historical and juridical roots to nineteenth century
international agreements, including the Paris Convention and Berne Convention),
50
U.N. DEVELOPMENT PROGRAMME, MAKING GLOBAL TRADE WORK FOR PEOPLE 205
(2003) [hereinafter, “U.N. Development Report”], at
http://www.undp.org/dpa/publications/globaltrade.pdf (“TRIPS has important human
development implications for public health, technology and knowledge and biological
resources. Developing countries are likely to be worse off under TRIPS if it is viewed
from a human development perspective, and alternate models of IP protection should be
designed.”).
51
TRIPs Agreement, supra note 12 (establishing minimum levels of intellectual property
protection that members of the World Trade Organization must implement); J.H.
Reichman, The TRIPs Agreement Comes of Age: Conflict or Cooperation with the
Developing Countries, 32 CASE W. RES. J. INT’L L. 441, 443 (2001) (noting that TRIPs
imposes comprehensive set of relatively high minimum standards); U.N. Development
Report, supra note 50, at 221-222 (questioning relevance of TRIPs for large parts of the
Third World); Peter Drahos, Introduction, in GLOBAL INTELLECTUAL PROPERTY RIGHTS:
KNOWLEDGE, ACCESS AND DEVELOPMENT 1, 1 (Peter Drahos & Ruth Mayne, eds. 2002)
(noting that intellectual property rights have gone global with global convergence on the
same set of intellectual property standards).
52
See Michael H. Davis, Some Realism About Indigenism, 11 CARDOZO J. INT'L & COMP.
L. 815, 816 (2003) (identifying five different goals of “indigenism”).
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which has been an important factor in a number of examples, including
cases involving Australian Aborigines and Native Americans.53 Similarly,
Air New Zealand removed the Maori-derived koru logo from its floor
mats as a result of complaints about situating the logo in a place where
people would walk on it, but retained the symbol in the airline logo.54
Yet another reason for such protection might be control of or desire for
attribution, as is reflected in the expressive culture realm in the
development of indigenous arts certification marks, such as those created
in Australia and New Zealand.55 Control and attribution are both factors in
disputes about commercialization of products derived from local
knowledge. In the agricultural area, issues of attribution and control are
factors in the “seed wars.”56
53

Bulun Bulun and Milpurrurru v. R&T Textiles, 86 F.C.R. 244 (Austl. 1989) (involving
incorporation of Aboriginal paintings, many involving stories of spiritual or sacred
significance to the artists); Milpurrarru v. Indofurn Pty Ltd., 54 F.C.R. 240 (Austl. 1994)
(concerning unauthorized incorporation and commercial exploitation of work containing
ritual knowledge); Yumbulul v. Reserve Bank of Australia, 21 I.P.R. 481 (Austl. 1991)
(rejecting of claim of communal harm in case involving unauthorized use of morning
pole design by the Reserve Bank of Australia); Colin Golvan, Aboriginal Art and
Copyright: The Case for Johnny Bulun Bulun, 11 EUR. INTELL. PROP. REV. 346 (1999)
(discussing the Bulun Bulun case from perspective of legal counsel); Daniel J. Gervais,
Spiritual But Not Intellectual? The Protection of Sacred Intangible Traditional
Knowledge, 11 CARDOZO J. INT’L & COMP. L. 467 (2003) (noting that subset of
traditional knowledge involving sacred intangible knowledge less well studied because
such sacred knowledge is often less commercially compelling); Michael F. Brown, Can
Culture Be Copyrighted? 39 CURRENT ANTHROPOLOGY 193, 199 (1998) (discussing the
Pueblo Zia Sun symbol); Suzanne Milchan, Whose Rights Are These Anyway? - A
Rethinking of Our Society's Intellectual Property Laws in Order to Better Protect Native
American Religious Property, 28 AM. INDIAN L. REV. 157 (2003/2004) (discussing the
Pueblo Zia Sun symbol); Nell Jessup Newton, Memory and Misrepresentation:
Representing Crazy Horse, 27 CONN. L. REV. 1003 (1995) (discussing the Crazy Horse
Malt Liquor controversy); Rebecca Tsosie, Reclaiming Native Stories: An Essay on
Cultural Appropriation and Cultural Rights, 34 ARIZ. ST. L.J. 299 (2002) (discussing the
Crazy Horse Malt Liquor controversy); Jaszi & Woodmansee, supra note 4, at 197-199
(discussing the Crazy Horse Malt Liquor controversy).
54
Perry, supra note 6, at 701.
55
Terri Janke, Case Study 8: Indigenous Arts Certification Mark, in MINDING CULTURE:
CASE STUDIES ON INTELLECTUAL PROPERTY AND TRADITIONAL CULTURAL EXPRESSIONS
134-158 (WIPO 2003) (discussing the Australian Indigenous arts certification system), at
http://www.wipo.int/globalissues/studies/cultural/minding-culture/index.html.
56
Keith Aoki, Weeds, Seeds & Deeds: Recent Skirmishes in the Seed Wars, 11 CARDOZO
J. INT'L & COMP. L. 247 (2003) (discussing skirmishes in “seed wars” over ownership of
intellectual property rights in germplasm); Lara E. Ewens, Seed Wars: Biotechnology,
Intellectual Property, and the Quest for High Yield Seeds, 23 B.C. INT’L & COMP. L.
REV. 285 (2000) (discussing commodification of seed).
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Borrowing and the Sacralization of Texts, Inventions and Cultures

Although not explicitly described as such, an ethos of “sacralization” is
evident in much discourse on intellectual property. “Sacralization” is an
underlying process by which intellectual property protection is often at
least implicitly justified.57
1. Sacred Texts and Borrowing
One aspect of sacralization involves the creation of “sacred” texts.
Hierarchies of cultures, power and taste were factors in determining what
was to be protected under national, bilateral and multilateral intellectual
property structures that emerged in the nineteenth century. These
hierarchies underscored the fact that protected production involved
creations and inventions that were seen as having value as viewed through
a particular culturally influenced lens. They thus reflected value
assignments evident in the national intellectual property regimes of a
circumscribed group of countries as well as the bilateral arrangements by
which such countries had previously dealt with matters relating to
intellectual property among them.58
A second conceptually separate but closely related aspect of the creation
of sacred texts involves the separation of the tangible or intangible “thing”
being protected from the broader texture surrounding this thing. This
reflected an assumption that borrowing was not the norm, which is evident
in an emphasis on autonomous texts or inventions, a focus on authorship
and a tendency to characterize intellectual property as involving the
protection of independent acts. Carving out such space involves treatment
of a text being protected as an autonomous entity distinct from other texts.
This separable product of a discrete act can in this manner be attributable
to an individual author or inventor who by virtue of the creation of the text
or invention is deemed to merit ownership rights.59 As such, the
57

LAWRENCE W. LEVINE, HIGH BROW, LOW BROW: THE EMERGENCE OF CULTURAL
HIERARCHY IN AMERICA (1988) (describing sacralization in the establishment of
hierarchies of forms of cultural production in nineteenth century U.S. expressive culture).
58
Peter Drahos, The Universality of Intellectual Property Rights: Origins and
Development, in INTELLECTUAL PROPERTY AND HUMAN RIGHTS 13, 16 (WIPO 1998)
(noting that international cooperation on intellectual property was first evident in bilateral
agreements).
59
Martha Woodmansee, On the Author Effect: Recovering Collectivity, in THE
CONSTRUCTION OF AUTHORSHIP: TEXTUAL APPROPRIATION IN LAW AND LITERATURE 1528 (Martha Woodmansee & Peter Jaszi eds., 1994) (discussing the “modern myth that
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sacralization process with intellectual property rights in general involves a
denial of borrowing through promotion of a particular construction of
autonomous and individual authorship and invention.60 This deemphasis
of borrowing has been a key element in the construction of what are
essentially “sacred,” autonomous texts or inventions that cannot and
should not be copied or altered and that as a consequence should be
protected by intellectual property rights.
2. Sacred Cultures and Borrowing
Proponents of protection of local knowledge often use similar
constructions to justify protection of such knowledge. The conception of
culture underlying many arguments for protecting local knowledge is
rooted in a notion of culture as a discrete and autonomous object. This
view is often evident in legal discussions about “cultural heritage” and
other discussions advocating protection for local knowledge as a form of
property.61 As such, these views deemphasize borrowing and its role in
the formation of cultural systems as evident in processes such as diffusion,
syncretism and creolization.62 By ignoring borrowing among cultures,
such views essentially create a notion of a static “sacred” culture that also
merits intellectual property protection and that also has some authentic or
pure form of existence.
3. Sacralization, Communication and Borrowing
Both sacralization processes reflect an emphasis on status over process
and take insufficient notice of the fact that borrowing and acts of
appropriation are both endemic and inevitable in the development of texts,
genuine authorship consists in individual acts of origination”); Peter Jaszi, Contemporary
Copyright and Collective Creativity, in THE CONSTRUCTION OF AUTHORSHIP: TEXTUAL
APPROPRIATION IN LAW AND LITERATURE 29-43 (Martha Woodmansee & Peter Jaszi
eds., 1994); Jaszi & Woodmansee, supra note 4.
60
Woodmansee, supra note 59; Jaszi, supra note 59; Keith Aoki, Authors, Inventors and
Trademark Owners: Private Intellectual Property and the Public Domain Part I, 18
COLUM-VLA J.L. & ARTS 1 (Part I) (1993); Keith Aoki, Authors, Inventors and
Trademark Owners: Private Intellectual Property and the Public Domain Part II, 18
COLUM-VLA J.L. & ARTS 193, 213-219 (Part II) (1993) (discussing heroic inventor
concept evident in patent cases and discussions of entrepreneurship).
61
Mark A. Lemley, Romantic Authorship and the Rhetoric of Property, 75 TEX. L. REV.
873, 905-907 (1997) (Review of JAMES BOYLE, SHAMANS, SOFTWARE AND SPLEENS
(1996)) (noting inconsistency of views of propertization in intellectual property law
generally as compared with those relating to indigenous and traditional knowledge).
62
The term hybridity is sometimes used as well. See Brown, supra note 4.
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inventions and cultural systems.63 Notions of “piracy” and “biopiracy”
consequently demonize borrowing. In doing so, they essentially ask the
wrong questions about uses of intellectual property. The fundamental
question should be how intellectual property frameworks should properly
conceptualize and regulate the appropriate scope of borrowing or uses of
existing materials and works, determine compensation for such
borrowings or uses and establish what types of borrowings or uses should
not occur. As such, rather than focusing on using status and proprietary
conceptions of ownership to justify allocations of intellectual property
rights, a more fruitful approach would focus on process and the
communicative aspects of intellectual property systems. Focusing on
these aspects would appropriately emphasize regulation of acts of
transmission and borrowing in the delineation of what constitute
acceptable and unacceptable transmissions.
C.

“Piracy” and “Biopiracy”: Intellectual Property Dialogue as
Rhetorical Combat
1. Local Knowledge in North-South Discourse

The treatment of local knowledge under existing intellectual property
frameworks has become a highly politicized and rhetoricized debate
entangled within broader global North-South political dialogue.64 In
63

Madhavi Sunder, Intellectual Property and Identity Politics: Playing with Fire, 4 J.
GENDER RACE & JUST. 69, 91 (2000) (seeing “cultural appropriation as an inevitable part
of the process of cultural change.”).
64
Subha Ghosh, Globalization, Patents, and Traditional Knowledge, 17 COLUM. J.
ASIAN L. 73, 80 (2003) (commenting on strident and polarized nature of current
discussions about traditional knowledge); Gerard Bodeker, Traditional Medical
Knowledge, Intellectual Property Rights and Benefit Sharing, 11 CARDOZO J. INT’L &
COMP. L. 785, 785 (2003) (noting rising storm of international debate and legal challenge
over traditional knowledge and intellectual property rights); Peter K. Yu, Traditional
Knowledge, Intellectual Property, and Indigenous Culture: An Introduction, 11
CARDOZO J. INT’L & COMP. L. 239, 239 (2003) (commenting that misappropriation of
folklore, traditional knowledge and genetic resources is increasingly an issue in global
politics); Karin Mickelson, Rhetoric and Rage: Third World Voices in International
Legal Discourse, 16 WIS. INT’L L.J. 353 (1998) (discussing Third World approaches in
international legal discourse); Lakshmi Sarma, Note, Biopiracy: Twentieth Century
Imperialism in the Form of International Agreements, 13 TEMP. INT’L & COMP. L.J. 107
(1999) (noting North-South aspects of current global intellectual property debates); John
Ntambirweki, Biotechnology and International Law within the North-South Context, 14
TRANSNAT’L L. 103, 128 (2001) (commenting that war of less developed countries
seeking slice of benefits from fruits of biotechnology revolution is an old one); Charles
R. McManis, The Interface between International Intellectual Property and
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addition, a potential gap may exist between local communities and
dominant forces in countries in which such communities are situated.65
Discourse concerning local knowledge and intellectual property is closely
related to broader global economic and political dialogue.66 Such
discourse consequently involves widespread use of rhetorical strategies.
One narrative, that of appropriation, might tell a story that chronicles the
historical experience of exploitation, colonialism and imperialism of many
people in the Third World, which have been factors in provoking a
backlash against use of local knowledge and other resources of Third
World countries.67 The story is hardly ever as simple as is often rendered.
For this reason, those advocating more protection of local knowledge tend
to focus on the deleterious aspects of the North-South relationship, which
are undoubtedly many, while deemphasizing any benefits, which do
exist.68 Similarly, proponents of existing intellectual property frameworks
tend to minimize or even ignore the significant power asymmetries in the
global economic system and the freedom of Third World countries to
negotiate favorable terms of engagement with this system.69 They also
often fail to take account of the fact that the benefits of free trade applied
Environmental Protection: Biodiversity and Biotechnology, 76 WASH. U. L. Q. 255, 255256 (1998) (noting conflict between technology rich industrialized countries of North and
biodiversity rich developing countries located primarily in South).
65
Michael Halewood, Indigenous and Local Knowledge in International Law: A Preface
to Sui Generis Intellectual Property Protection, 44 MCGILL L.J. 953, 953 (1999) (noting
complexity of forces in local context in which protection of indigenous and local
knowledge might be considered).
66
JOSEPH E. STIGLITZ, GLOBALIZATION AND ITS DISCONTENTS (2002); Doris Estelle
Long, “Democratizing” Globalization: Practicing the Policies of Cultural Inclusion, 10
CARDOZO J. INT’L & COMP. L. 217 (2002); Helfer, supra note 38 (assessing various
international regimes involved in and related to discussions concerning intellectual
property matters as well as strategic positioning in negotiations accomplished through
regime shifting).
67
Chua, supra note 13, at 249-250 (discussing aspects of the current anti-market backlash
in the Third World, where many see marketization and privatization as synonymous with
handing over control of valuable natural resources to foreigners, which in many cases
include market-dominant ethnic minorities); Stiglitz, supra note 66, at 3-5 (noting
significant discontent and debate surrounding issues relating to globalization).
68
NIALL FERGUSON, EMPIRE: HOW BRITAIN MADE THE MODERN WORLD (2003)
(discussing how the British empire set the course of the modern world and the positive
and negative effects of the empire); JAGDISH BHAGWATI, IN DEFENSE OF GLOBALIZATION
(2004) (advocating a managed approach to globalization).
69
Such discourse also minimizes potential welfare costs associated with protection of
intellectual property generally, which gives monopoly rights with respect to underlying
knowledge to the holder of the intellectual property right. Richards, supra note 49, at
___.
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in an intellectual property context can at times be more illusory than real.70
As a result, one benefit of the TRIPs Agreement for many Third World
countries will be a net increase in transfers to countries in the West.71
Proponents of local knowledge protection tend to connect current
transmissions of local knowledge to Western companies to prior acts of
appropriation, oppression and exploitation historically.72 This sense of
history and memory is often not as vital a force for countries in the West.73
The addition of intellectual property into the WTO with TRIPs has had a
galvanizing effect on those concerned about the treatment of local

70

Stiglitz, supra note 66, at 5, 7 (noting that those “who vilify globalization too often
overlook its benefits” but that proponents of globalization are even more unbalanced than
opponents of globalization and that the West has driven the globalization agenda,
ensuring receipt of a disproportionate share of benefits); Keith Aoki, Sovereignty and the
Globalization of Intellectual Property: Neocolonialism, Anticommons Property, and
Biopiracy in the (Not-So-Brave) New World Order of International Intellectual Property
Protection, 6 IND. J. GLOBAL LEG. STUD. 11, 26 (1998) (noting unidirectional drain of
intellectual resources from the Third World); Peter Drahos & John Braithwaite,
Intellectual Property, Corporate Strategy, Globalisation: TRIPs in Context, 20 WIS.
INT’L L. J. 451, 451-452 (2001/2002) (commenting that benefits of TRIPs are likely to be
captured by radically innovative companies with economies of scale, which means that
benefit of TRIPs remains a distant promise to many countries); Reichman, supra note 51,
at 451-452 (noting uneven distribution of benefits from TRIPs); Okediji, supra note 75,
at 827 (“In the context of the TRIPS Agreement, the strategic windfall of adjudicated
harmonization is particularly valuable: as the TRIPS negotiation experience
demonstrates, a coordinated platform by developed countries on any number of issues
facilitates the extraction of rent on a global scale.”).
71
COMMISSION REPORT, supra note 29, at 5-6 (noting that TRIPs standards of intellectual
property protection may result in greater costs than benefits in the Third World); Andrew
T. Guzman, International Antitrust and the WTO: The Lesson from Intellectual Property,
43 VA. J. INT’L L. 933, 950 (2003) (“developing countries are worse off under TRIPS, at
least in the short run”); Kevin W. McCabe, Diverging Views of Developed and
Developing Countries Toward the Patentability of Biotechnology, 6 J. INTELL. PROP. L.
41, 54-55 (1998) (noting that in the short run, stronger intellectual property protection
under TRIPs will result in higher royalty payments from Third World countries to the
West).
72
EDWARD SAID, CULTURE AND IMPERIALISM 17 (1993) (“old divisions between
colonizer and colonized have reemerged in what is often referred to as the North-South
relationship, which has entailed defensiveness, various kinds of rhetorical and ideological
combat, and a simmering hostility”); Roht-Arriaza, supra note 9, at 961 (noting that
current appropriation patterns replicate “the cycles of dependency that have characterized
South-North relationships since colonial times”).
73
Said, supra note 72, at 239 (“most accounts of European cultural history take little
notice of the empire”).
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knowledge within the global intellectual property system.74 Part of the
Third World reaction to TRIPs has clearly been a response to the rhetoric
of the strongest proponents of TRIPs in government and private sectors in
the U.S., the European Union and Japan.75 Consequently, the adoption of
TRIPs on one level reflects successful rent-seeking activities by such
intellectual property interest groups.76 One factor often cited by TRIPs
proponents for the need for TRIPs has been the problem of “piracy” and
the consequent economic losses suffered globally by owners of intellectual
property as a result of such “piracy.”77 The owners of intellectual property
74

A.O. Adede, The Political Economy of the TRIPs Agreement: Origins and History of
Negotiations 24, July 30-31, 2001, at www.ictsd.org/dlogue/2001-07-30/Adede.pdf;
Jakkrit Kuanpoth, The Political Economy of the TRIPs Agreement: Lessons from Asian
Countries, at www.ictsd.org/dlogue/2002-04-19/Kuanpoth.pdf; Suman Sahai, Protection
of Indigenous Knowledge and Possible Methods of Sharing Benefits with Local
Communities 3, Apr. 19-21, 2002), at http://www.eldis.org/static/DOC11245.htm.
75
Helfer, supra note 38, at 2 (noting that the U.S., European Communities, Japan and
their respective intellectual property industries are the strongest proponents of TRIPs);
Sell, supra note 48, at 194-95 (discussing American intellectual property industry
lobbying groups that “played a major role in drafting and insuring adoption of TRIPs”);
Ruth L. Okediji, Public Welfare and the Role of the WTO: Reconsidering the TRIPs
Agreement, 17 EMORY INT’L L. REV. 819, 825 (2003) (“The TRIPS negotiations resulted
in an Agreement that in many respects reflected prevailing U.S. law and policy.”).
76
Okediji, supra note 75, at 830-31 (“In sum, successful rent-seeking transforms the state
into an agent of a particular segment of society instead of a guardian of welfare for all.
Consequently, the result of a coordinated strategy, such as the TRIPS Agreement, must
be viewed as it has been with healthy skepticism. When these same intellectual property
interest groups motivate states to invoke the WTO dispute settlement process, and when
that process is inadvertently aided by rules designed primarily to constrain state
discretion in areas where concessions have been explicitly negotiated (i.e., trade in
goods), then the international order is also effectively transformed into an agent of the
interest groups.”) (citations omitted); Ruth L. Okediji, Africa and the Global Intellectual
Property System: Beyond the Agency Model, AFRICAN YEARBOOK OF INTERNATIONAL
LAW 207, 207-08 (A. A. Yusuf ed. 2006) (noting that TRIPs and its progeny “heralded a
new era of international intellectual property lawmaking characterized by the activities of
non-state actors including special interest groups.”).
77
Adede, supra note 74, at 3, 6 (suggesting that a combination of factors accelerated
counterfeiting and copying by Third World nations and citing a survey by U.S.
International Trade Commission that indicated that U.S. firms were losing $50 billion);
Amy E. Carroll, Comment, Not Always the Best Medicine: Biotechnology and the Global
Impact of U.S. Patent Law, 44 AM. U. L. REV. 2433, 2469-2470 (1995) (citing a U.S.
Trade Representative-sponsored investigation that placed losses by U.S. businesses at
some $23.8 billion a year as a result of pirates); Richard W. Fisher, Technological
Progress and American Rights: Trade Policy and Intellectual Property Protection,
Testimony before Subcommittee on __________ (Oct. 13, 1999) (noting that copyright
losses were $20-22 billion and that the pharmaceutical industry was losing $1 billion
annually in Brazil and Argentina alone).
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for whom “piracy” is of most concern have typically been private
companies in the West,78 for whom the move to production increasingly
based on information technology and intangibles has “increased the stakes
in the global dimensions of intellectual property rights.”79
Debates about legal treatment of local knowledge are compounded by the
fact that TRIPs reinforces the already geographically skewed distribution
of ownership and flows of income from protected and protectable
knowledge and draws attention to the effects of “informal imperialism”
rooted in the dominant role played by Northern capital in the global
economy.80 One indicator of the potential magnitude of this loss with
respect to local knowledge may be garnered from estimates of the global
value of local knowledge as a whole. As is the case with many estimates
of the global costs of “piracy,” the accuracy of many of the figures used
by proponents of local knowledge is often difficult to verify. Estimates
suggest that some 60% of medical treatment in the West and 85% in the
Third World are derived from indigenous knowledge, while plant derived
drugs accounted for $15.5 billion in sale in 1990, with the annual market
value for medicines derived from medicinal plants being estimated at $43
billion.81 Similarly, 25% of prescription drugs in U.S. are said to be based
78

A. Samuel Oddi, TRIPS - Natural Rights and a "Polite Form of Economic
Imperialism", 29 VAND. J. TRANSNAT'L L. 415, 423-425 (1996) (noting that enterprises in
the West that create inventions and are heavily engaged in international trade are the big
winners under TRIPs).
79
Ruth L. Gana, Has Creativity Died in the Third World? Some Implications of the
Internationalization of Intellectual Property, 24 DENVER J. INT’L L. & POL’Y 109, 119
(1995); Guzman, supra note 71, at 947 (noting that countries with greater research and
development expenditures prefer a more expansive and rigorously enforced global
intellectual property system); Olufunmilayo B. Arewa, Strategic Behaviors and
Competition: Intangibles, Intellectual Property and Innovation (2006) (manuscript on file
with author) (hereinafter, “Arewa, Strategic Behaviors”); Olufunmilayo B. Arewa,
Measuring and Representing the Knowledge Economy: Accounting for Economic Reality
under the Intangibles Paradigm, 54 BUFFALO L. REV. ___ (2006) (hereinafter, “Arewa,
Knowledge Economy”).
80
Ferguson, supra note 68, at 244 (referring to the “informal imperialism” involved in
the economic reach of British capital in Argentina and Brazil in the late nineteenth and
early twentieth centuries, despite the fact that these countries were not formally British
colonies or even in the sphere of the British imperial shadow).
81
John Hunter & Chris Jones, Bioprospecting and Indigenous Knowledge in Australia:
Valuing Indigenous Spiritual Knowledge and its Implications for Integrated Legal
Regimes 4 (Feb. 2004), at http://laurel.ocs.mq.edu.au/~cjone005/publications.htm; John
R. Adair, Comment, The Bioprospecting Question: Should the United States Charge
Biotechnology Companies for the Commercial Use of Public Wild Genetic Resources, 24
ECOLOGY L.Q. 131, 139 (1997); Posey, supra note 14, at 15.
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on compounds derived from genetic knowledge of the South.82
Relative technological and scientific capacity is an important underlying
factor in local knowledge discourse whose importance is not always
acknowledged. Although some countries located in the Third World, such
as Brazil and India, do have significant capacity to engage in such
transformations, most Third World countries lack such capacity.83 This
lack of capacity is an important background to instances of local
knowledge use where companies based in the West have been able to use
underlying local knowledge to develop knowledge that is protectable
within existing intellectual property frameworks. In many instances no
attribution or compensation has initially been given to the sources through
which such products may have been identified or from which such
products derived. Cases do exist, however, in which compensation has
been paid.84
2. Sources of Legal Authority for Local Knowledge:
Delineating the Scope of Protectable Knowledge
Although the lack of protection of local knowledge within TRIPs has
become increasingly disputed, current global discussions about local
knowledge are not, however, taking place within the WTO forum, but at
WIPO, which in 2000 approved the formation of an Intergovernmental
Commission on Intellectual Property and Genetic Resources, Traditional
Knowledge and Folklore (“IGC”).85 The fact that such discussions are
occurring at WIPO rather than the WTO, now the dominant global forum
for international intellectual property issues, may be an indication of the
general lack of consensus about treatment of local knowledge within
82

Remigius N. Nwabueze, Ethnopharmacology, Patents and the Politics of Plants’
Genetic Resources, 11 CARDOZO J. INT’L & COMP. L. 585, 588 (2003).
83
Alan S. Gutterman, The North-South Debate Regarding the Protection of Intellectual
Property Rights, 28 WAKE FOREST L. REV. 89, 121 (1993) (noting that Third World
countries are more interested in technology transfer than in encouraging domestic
innovation because they lack scientific and financial infrastructure to create patentinduced innovations); Roht-Arriaza, supra note 9, at 961 (commenting that “so long as
communities in Southern countries continue to act as mere providers of raw materials for
processing elsewhere, they forfeit the value-adding possibilities of in-country processing
of such materials”); Drahos, supra note 51, at 2 (noting that the U.S. research
infrastructure in cludes 3,676 scientists and engineers in R&D per million people, while
Rwanda’s research infrastructure includes only 35 scientists and engineers in R&D per
million people).
84
See supra notes 5, 7 and 32 to 46 and accompanying text.
85
Helfer, supra note 38, at 70-71.
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current frameworks,86 particularly since prior to TRIPs, developed
countries decided that the WTO rather than WIPO was the preferred
forum for intellectual property issues, in part because the WTO had
stronger enforcement powers.87
Global frameworks other than TRIPs may also apply to considerations of
local knowledge.88 In addition, many existing international agreements
and understandings touch on the nexus of intellectual property and local
knowledge.89 Although many documents directly or indirectly address
local knowledge, none provides for a comprehensive and broadly accepted
framework for protecting local knowledge.
National intellectual property frameworks may also be relevant to local
knowledge discourse. The geographic limitation in U.S. patent law
codifies differential treatment of foreign undocumented prior art by virtue
of Section 102, which provides that undocumented foreign prior art does
not constitute prior art for the purposes of patent filings in the U.S. This
essentially means that undocumented local knowledge from outside the
U.S. can be patented in the U.S. even if such knowledge is not novel or is
already known elsewhere if that knowledge is both from a foreign source
and undocumented (e.g., oral). This geographic exclusion has the effect of
facilitating the flow of knowledge resources particularly from countries
that may not have systems of documentation.90 Discrimination against
86

Id. at 79 (noting that Western states may be using the WIPO IGC as a safety valve for
Third World countries to divert issues from the WTO and reduce pressure to address such
issues at the WTO).
87
Id. at 18-24 (discussing the reasons why countries in the West sought to place
intellectual property issues within the framework of the WTO rather than WIPO).
88
CBD, supra note 37, art. 8(j) (“Each Contracting Party shall, as far as possible and as
appropriate . . . (j) Subject to its national legislation . . . encourage the equitable sharing
of the benefits arising from the utilization of such knowledge, innovations and
practices”); Sell, supra note 75, at 206-208 (discussing the relationship between Article
27.3(b) of the TRIPs Agreement and Article 8(j) of the CBD).
89
Christine H. Farley, Protecting Folklore of Indigenous Peoples: Is Intellectual
Property the Answer? 30 CONN. L. REV. 1, 42-47 (1997) (noting that several documents
include proposals for rights to protect folklore at international level). International
agreements and other sources of authority include the TRIPs Agreement, supra note 12;
the CBD, supra note 37; the UN Draft Declaration, supra note 31; ILO Convention No.
169, supra note 31.
90
Margo Bagley, Patently Unconstitutional: The Geographical Limitation on Prior Art in
a Small World, 87 MINN. L. REV. 679 (2003) (arguing that the Section 102 geographic
limitation is unconstitutional); Craig Nard, In Defense of Geographic Disparity, 88
MINN. L. REV. 222 (2003) (suggesting that geographic disparity can be used to induce
commercialization of products derived from traditional knowledge while respecting need
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knowledge produced outside of the U.S. was generally a characteristic of
U.S. intellectual property regimes until relatively recently, and the U.S.
was viewed as an intellectual property pirate for much of the nineteenth
century.91
TRIPs and other potential sources of authority at the national and
international level are relevant to determination of what types of
knowledge are deemed protectable under existing legal standards.
Although TRIPs does not typically require protection or compensation for
uses of local knowledge, the demarcation of what constitutes protectable
knowledge within TRIPs and other relevant legal standards is a significant
factor enabling use of such resources without compensation or attribution.
3. “Biopiracy” as Third World Counterattack to Western
“Piracy” Rhetoric
Recognition of the lack of protection for local knowledge under TRIPs
and the economic reality of the resulting one-way flow of knowledge
resources has been an important factor in shaping Third World responses
to TRIPs and the arguments that such countries have used to counter the

to conserve host country biodiversity); Margo Bagley, Still Patently Unconstitutional: A
Reply to Professor Nard, 88 MINN. L. REV. 239 (2003); 35 U.S.C. § 102(a)-(b) (2003);
Ikechi Mgbeoji, Patents and Traditional Knowledge of the Uses of Plants: Is a
Communal Patent Regime Part of the Solution to the Scourge of Bio Piracy? 9 IND. J.
GLOBAL LEG. STUD. 163, 176-178 (2001) (discussing origins and operation of geographic
limitation); Kadidal, supra note 3 (commenting generally on history and application of
geographic limitation).
91
SHIVA VAIDHYANATHAN, COPYRIGHTS AND COPYWRONGS 17-80 (2001) (noting
discrimination against foreigners in U.S. copyright law in much of the nineteenth
century); Lawrence H. Houtchens, Charles Dickens and International Copyright, 13 AM.
LIT. 18 (1941) (discussing the views of Charles Dickens with respect to American
pirating of his work); COMMISSION REPORT, supra note 29, at 18 (“[f]or instance between
1790 and 1836, as a net importer of technology, the US restricted the issue of patents to
its own citizens and residents. Even in 1836, patents fees for foreigners were fixed at ten
times the rate for US citizens (and two thirds as much again if one was British!). Only in
1861 were foreigners treated on an (almost wholly) non-discriminatory basis . . . [u]ntil
1891, US copyright protection was restricted to US citizens but various restrictions on
foreign copyrights remained in force (for example, printing had to be on US typesets)
which delayed US entry to the Berne Copyright Convention until as late as 1989, over
100 years after the UK.”); DORON S. BEN-ATAR, TRADE SECRETS: INTELLECTUAL
PIRACY AND THE ORIGINS OF AMERICAN INDUSTRIAL POWER (2004) (highlighting the fact
that intellectual property frameworks have been used historically as a tool of piracy).
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TRIPs regime.92 Western rhetoric concerning “piracy” has thus been
countered by Third World countries, organizations representing
indigenous groups, NGOs and others, who assert, among other things, the
existence of “biopiracy”93 by companies located in the West who use local
knowledge. Such groups thus call attention to the fact that TRIPs does not
protect local knowledge and that holders of local knowledge often do not
consent to or receive any compensation for products based on or using
such knowledge.
The transmissions of concern in discourse about local knowledge actually
involve knowledge connected to a wide range of areas from medicinal
plants to crops and plant varieties to music to cultural symbols and other
forms of cultural expression.94 This breadth reflects the fact that local
knowledge is in many respects a category that is often most distinguished
by the common feature of not being currently protected by intellectual
property frameworks. Such diversity also makes the discussion of any
potential solutions more complex, since different approaches will likely be
required to deal with various types of local knowledge. The failure of
existing frameworks to comprehensively address local knowledge is at
least partially a result of culturally based value assignments with respect to
such knowledge.
D.

Sacralization and Value Assignments
1. Value Assignments and Intellectual Property Protection

Creating hierarchies are potent mechanisms for constructing sacred space
surrounding underlying knowledge and are a means by which intellectual
92

Helfer, supra note 38, at 24 (noting that the TRIPs implementation process “fostered a
growing belief, shared by many developing countries, NGOs, and commentators that
TRIPS was a coerced agreement that should be resisted rather than embraced.”).
93
The term “biopiracy” has gained wide usage today. See Dutfield, supra note 41, at 237
(noting that term biopiracy was originally coined by Pat Mooney of the Canadian Group
Rural Advancement Foundation International as part of a counterattack strategy on behalf
of Third World countries); Nwabueze, supra note 82, at 585 (using terms bioserfdom and
biocolonialism); VANDANA SHIVA, BIOPIRACY: THE PLUNDER OF NATURE AND
KNOWLEDGE (2000) (giving overview of biopiracy issue and advocating much more
aggressive control of uses of traditional knowledge internationally).
94
Hilary Nwokeabia, Why Industrial Revolution Missed Africa: A Traditional Knowledge
Perspective 12, U.N. Economic Commission for Africa, ECA/ESPD/WPS/01/02 (noting
that traditional knowledge encompasses a wide variety of types of knowledge, including
in relation to biological and other material for medical treatment, agriculture, production
processes, literature, music, rituals and other techniques and arts).
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property protection may be justified. Legal structures reflect underlying
societal values and are thus infused with assumptions about relative
values.95 The lack of protection for local knowledge indicates that little or
no accommodation has been given to local knowledge in intellectual
property frameworks,96 which in addition to reflecting hierarchical
assumptions, points towards the relative powerlessness of those who might
benefit most from adoption of local knowledge protection frameworks.
The fact that the one type of local knowledge explicitly protected by
TRIPs is typically associated with Western countries reflects hierarchies of
both cultures and power as well as Third World countries’ inability to
advance an agenda reflecting their interests during the TRIPs negotiations,
which reflects more than simple North-South power disparities.97 In fact,
although not always described as such, geographical indications, which
are a form of collective knowledge associated with products emanating
from a specific geographic location, constitute local knowledge
characterized by many of the same elements typically used to describe
other forms of local knowledge.98 This fact has not been an impediment to
the adoption of specific kinds of intellectual property protection suited to
the nature and uses of geographical indications.99 This willingness to
95

Gana, supra note 79, at 112 (noting that laws “reflect underlying values of a society”);
Cass R. Sunstein, Incommensurability and Valuation in Law, 92 MICH. L. REV. 779, 785
(1994) (noting that “[c]onflicts among diverse kinds of valuation permeate private and
public choice”).
96
Roht-Arriaza, supra note 9, at 929-930 (noting that “[p]erhaps the most prevalent and
insidious form of appropriation of indigenous knowledge and resources has been the
construction of conceptual and legal categories of valuable knowledge and resources that
systematically exclude the knowledge and resources of local communities, farmers and
indigenous peoples.”).
97
Okediji, supra note 75, at 840-41 (suggesting that the TRIPs Agreement represented
more than an example of North-South power disparities and involved unprecedented
developing country participation and the establishment of alliances that crossed
traditional North-South divisions).
98
Laurence Bérard & Philippe Marchonay, Tradition, Regulation and Intellectual
Property: Local Agricultural Products and Foodstuffs in France, in VALUING LOCAL
KNOWLEDGE: INDIGENOUS PEOPLE AND INTELLECTUAL PROPERTY RIGHTS 230-243
(Stephen B. Brush & Doreen Stabinsky eds., 1996) (discussing produits de terroir in
France, which may be protected as geographical indications, as a system of local
knowledge).
99
Leigh Ann Lindquist, Champagne or Champagne? An Examination of U.S. Failure to
Comply with the Geographical Provisions of the TRIPS Agreement, 27 GA. J. INT’L &
COMP. L. 309, 312 (1999) (noting that geographical indications are also protected under
the Paris, Madrid and Lisbon Conventions); Harun Kazmi, Does It Make a Difference
Where That Chablis Comes From? Geographical Indications in TRIPs and NAFTA, 12 J.
CONTEMP. LEGAL ISSUES 470, 471-473 (2001) (noting that at the behest of Canada and
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accommodate geographical indications led first to national and then
multilateral laws to protect geographical indications.100 These historical
experiences of lawmaking were critical factors in the adoption of
provisions relating to geographical indications in the TRIPs Agreement.101
The lack of accommodation of local knowledge also reflects the value
accorded such knowledge historically. One reason protection has not been
accorded local knowledge is that the intellectual property system that
emerged within and among countries in the West largely in the nineteenth
century did not consider local knowledge such as folklore and folk
medicine to have intrinsic or commercial value that merited intellectual
property protection, at least with respect to the original sources of such
knowledge. It is this intellectual property system with its associated
values that is now being implemented worldwide.
2. Intellectual Property Categories as Contingent Frameworks
Assessments of local knowledge under intellectual property regimes
frequently begin with an explanation about why local knowledge does not
fit within any of the existing intellectual property categories such as
trademark, copyright and patent.102 Such commentary often fails to take
account fully of the fact that intellectual property categories rather than
being fixed and determinate are contingent categories that developed

Mexico, geographical indications were also an issue in the negotiations that lead to the
NAFTA Agreement).
100
Kazmi, supra note 99, at 471-473 (noting first national geographical indication
legislation in France in 1824).
101
TRIPs Agreement, supra note 12, at arts. 22-24; Kazmi, supra note 99, at 470-474
(noting that during course of TRIPs negotiations, the European Union successfully
negotiated inclusion of article 23, which gives specific additional protection for wines
and spirits).
102
Craig D. Jacoby & Charles Weiss, Recognizing Property Rights in Traditional
Biocultural Contribution, 16 STAN. ENVTL. L.J. 74, 95 (1997) (noting that adaptation of
current law offers little hope of viable mechanism for protecting traditional biocultural
contributions); Marcia E. DeGeer, Note, Biopiracy: The Appropriation of Indigenous
Peoples’ Cultural Knowledge, 9 NEW ENG. J. INT’L & COMP. L. 179, 182 (2003)
(observing that patent law is written from a Western perspective and is thus unable to
protect indigenous knowledge); Chidi Oguamanam, Localizing Intellectual Property in
the Globalization Epoch: The Integration of Indigenous Knowledge, IND. J. GLOBAL LEG.
STUD. 11, 26 (Summer 2004) (noting that consensus about inadequacy of conventional
intellectual property rights to indigenous knowledge suggests that we should look toward
a sui generis regime for protection of local knowledge).
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within particular social and historical contexts.103 As such, these
categories reflect the sociocultural, commercial and institutional context of
their development and continued operation. Thus, this lack of fit does not
really matter to some extent because intellectual property structures are
essentially constructions that reflect a vision of societal reality.104
The context dependent and historically contingent nature of intellectual
property structures have meant that intellectual property regimes have
demonstrated flexibility over time to accommodate different needs, values
and commercial interests. Intellectual property categories have thus
proven to be malleable and are often used to protect forms of cultural
production that do not fit stated requirements of existing categories.105
Such accommodations may be reached when participants in an intellectual
property system are confronted with the question of how to protect a form
of cultural creation or invention that does not quite fit within existing
categories.106 What are required to accommodate these forms of creation
or invention are a willingness to protect and a conception of value that
sees such creations or inventions as worthy of protection. 107
In the intellectual property realm, this essentially results in a tautology in
which items protected by intellectual property are often those thought
currently or in the past to need protection. There is consequently little if
anything inherent, inevitable or natural about intellectual property
103

BRAD SHERMAN AND LIONEL BENTLY, THE MAKING OF MODERN INTELLECTUAL
PROPERTY LAW (1999) (discussing making of modern British intellectual property law in
the nineteenth century); Craig Nard & Andrew P. Morriss, Constitutionalizing Patents:
From Venice to Philadelphia (2004) (manuscript on file with author) (applying public
choice theory to constitutionalizing events in relation to patents in Venice, Britain and the
U.S.).
104
Arewa, Strategic Behaviors, supra note 79.
105
Peter Jaszi, Toward a Theory of Copyright: The Metamorphoses of “Authorship,”
1991 DUKE L.J. 455 (commenting on malleability of copyright doctrine).
106
The U.S. Semiconductor Chip Protection Act of 1984 and the European Union
Database Directive are recent examples where concepts of protection have been extended
under sui generis approaches to classes of material that did not fit within existing
intellectual property frameworks. In the patent area, U.S. patent law has adapted to cover
software and business methods.
107
Reichman, supra note 51, at 452 (“Resistance to proposals that would protect folklore
and native arts under rights related to copyright law, for example, is often couched in
terms of avoiding unacceptable deviations from Western legal traditions and doctrinal
orthodoxy. Such purist foot-dragging infuriates the representatives of the poorer
countries, who are well aware that the developed countries recently turned orthodox
copyright principles on their head in order to accommodate their own manufacturers of
computer programs.”) (citations omitted).
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categories. Rather, the intellectual property systems that formed the basis
for TRIPs are one way in which knowledge may be classified and
categorized, but are by no means the only way to categorize such
information. For this reason, the lack of fit between intellectual property
frameworks and local knowledge matters terribly in practice because it
reflects hierarchies of values and power that are now forming the basis for
incorporation of extant intellectual property systems globally.108
This readiness to protect certain forms of creation and invention involves
assumptions about hierarchies of creations and inventions in which local
knowledge is typically at the bottom. Hierarchies of cultures, power and
taste, which are underlie derogatory attitudes toward local knowledge, are
profoundly important for understanding the origins of contemporary
attitudes towards and legal treatment of local knowledge.
III.
A.

SACRED TEXTS: THE DEVELOPMENT OF CULTURAL HIERARCHIES
IN THE U.S.
Sacred Texts and Sacred Spaces
1. Hierarchies of Cultures: Progress, Human Development
and Global Intellectual Property Frameworks
a.

Discourses about Difference

The centuries after the beginning of the sixteenth century were
characterized by increasing European awareness of the differences among
humans, particularly with regard to technology and political
organization.109 These differences were thought to be a result of innate
differences,110 an assumption that continues to have some resonance even

108

Rosemary J. Coombe, Innovation and The Information Environment: Left Out on the
Information Highway, 75 OR. L. REV. 237, 246 (1996) (“it is important to remember that
the so-called harmonization of global intellectual property laws backed by trade sanctions
has not created a level playing field . . . Although industry interests have voiced claims to
equality and harmonization of laws to facilitate the global flow of intellectual properties,
they have managed to export their own property rights without any of the countervailing
jurisprudence of wider public interests.”).
109
JARED DIAMOND, GUNS, GERMS AND STEEL: THE FATES OF HUMAN SOCIETIES 18
(1997).
110
Id.
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today.111 Nineteenth century categorizations of human differences in an
evolutionary light were connected to the experiences of ethnographic
travelers on whom many proponents of evolutionary ideas based their
writings.112 Treatment of local knowledge in local communities today
cannot be fully assessed without noting that such treatment is an
outgrowth of a pervasive evolutionary discourse that permeated nineteenth
century dialogue about human differences. Although progressivist
discourse was prevalent prior to the nineteenth century, the broader
discourse during that time and increasing knowledge about encounters
with “others” made the nineteenth century a particularly fertile time for
the development of conceptions of progress that are yet with us.113
The creation of hierarchies was a characteristic feature of nineteenth
century European and American views of society and was associated with
emergence of the industrial economy.114 Such evolutionary views were in
fact a characteristic feature of nineteenth century social theory, both from
the perspective of those who glorified in the accomplishments of the
industrial economy,115 as well those who foresaw or advocated its demise,
such as Marxists.116 From the perspective of both ideological views, the
“primitive” was a reflection of an earlier and retrograde state.117
111

Id. at 19 (noting that although segments of Western society repudiate racism, many
Westerners privately or subconsciously continue to accept racist explanations of human
differences).
112
GEORGE W. STOCKING, JR., VICTORIAN ANTHROPOLOGY 79 (1987) (noting that these
writers are referred to as “armchair anthropologists”).
113
Michael D. Birnhack, The Idea of Progress in Copyright Law, 1 BUFF. INTELL. PROP.
L.J. 3, 41 (2001) (noting that the notion of progress has become an “integral part of our
thought”).
114
Levine, supra note 57, at 9.
115
ROBERT H. WIEBE, THE SEARCH FOR ORDER 1877-1920, at 141 (1967) (“Certain in
their own way that great things were near at hand, they pictured progress as an ever
accelerating movement. Advanced industrial societies were marching through the last
stages to a final goal inherent in and predetermined by the process of social evolution
itself.”); see generally LEWIS HENRY MORGAN, ANCIENT SOCIETY (1877).
116
See generally FRIEDRICH ENGELS, THE ORIGIN OF THE FAMILY, PRIVATE PROPERTY
AND THE STATE (1902).
117
JOHN J. HONIGMANN, THE DEVELOPMENT OF ANTHROPOLOGICAL IDEAS 121 (1976)
(“N one read Ancient Society in the decade following its publication with greater interest
and appreciation than two German political economists, Karl Marx and Friedrich Engels.
So delighted were they at the way the capitalist lawyer reflected their own materialistic
thinking that Engels published a lengthy emendation of the book.”); SIMON J. BRONNER,
AMERICAN FOLKLORE STUDIES 62 (1986) (“Morgan’s work was also applied in orthodox
Marxist interpretation, notably by Friedrich Engels in The Origin of the Family, Private
Property, and the State (1884).”) (citations omitted).

Copyright 2006
Draft of 3/13/2006, 10:10 AM
Please Do Not Cite or Distribute without Permission

Piracy, Biopiracy and Borrowing

35

The advent of an industrial economy highlighted the relative technological
advancement of European countries and the U.S. as compared to the rest
of the world. The cultural hierarchies that subsequently developed were
based on the questionable assumption that technological superiority
extended to all aspects of sociocultural formations.118 As such, these
hierarchies assumed that culture was a unitary, autonomous entity that was
characterized by universal stages of development. Consequently, existing
cultures and societies could then be categorized according to their position
in the evolutionary chain. Human history thus came to be viewed “as a
single evolutionary development through a series of stages which were
often loosely referred to as savagery, barbarism and civilization,”119
despite the fact that many components of a culture or society are not
cumulative in this way and are not measurable on a unidimensional
scale.120
Although social and cultural evolutionary ideas were by no means a new
phenomenon in the nineteenth century, such evolutionary tendencies were
reinforced partially as a consequence of the industrial revolution as well as
perceptions of “others” framed largely by colonial and imperial
encounters. In addition, the idea of progress in civilization was closely
tied to European and American notions of cultural and racial
superiority.121 This led in turn to notions about the linkage of civilization
and particular cultural forms.122 Moreover, in the decades following
Darwin’s 1859 publication of The Origin of Species, theories of social and

118

Eric R. Wolf, The Study of Evolution, in HORIZONS OF ANTHROPOLOGY 33, 40 (Sol
Tax ed., 2d ed. 1977) (noting that not all aspects of a culture are “equally characterized
by cumulative development toward a maximal value,” which is characteristic of “what
has been called ‘the technical order’”).
119
George Stocking, The Dark-Skinned Savage: The Image of Primitive Man in
Evolutionary Anthropology, in RACE, CULTURE AND EVOLUTION: ESSAYS IN THE
HISTORY OF ANTHROPOLOGY 110, 114 (1968) (citations omitted); EDWARD B. TYLOR,
PRIMITIVE CULTURE (1871) (outlining theory of progression of human culture from
savagery to civilization); Morgan, supra note 115 (discussing the progressive
advancement of human society from savagery to barbarism to civilization).
120
Wolf, supra note 118, at 41.
121
Stocking, supra note 112, at 18, 27; STEPHEN J. GOULD, THE MISMEASURE OF MAN
(1981); Stocking, supra note 112, at 49 (noting that polygenists categorized dark-skinned
“savages” as a separate species, which was a factor in debates over slavery and European
expansionism).
122
Stocking, supra note 112, at 10 (noting that by 1850, linkage of civilization and
particular European cultural forms was differently conceived than it had been in the
Enlightenment).
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cultural evolution and progress, which had predated Darwin,123 became
even more popular. For post-Darwinian writers, however, human
differences were seen as being based in biology, and evolution also
became biological in addition to social and cultural.124
b.

Civilization and the Devolution of Folklore

The nineteenth century evolutionary framework profoundly shaped
discourse in a number of areas during that time period and has continuing
relevance today. Anthropology and folklore were disciplines inextricably
linked to the study of the “other”, conceptions of social and cultural
evolution and the study of local knowledge.125 Anthropology was
explicitly devoted to the study of “primitives” or “savages,”126 while
folklore first focused on folklore remnants in “barbarian” or peasant
populations and later shifted to the study of folklore among “savages.”127
The evolutionary progression of humans towards civilization was often
seen as accompanied by the regression of folklore.128 Under such
devolutionary views, the cultural production of “savages” and
“barbarians” was seen in many respects as retrograde survivals of a past
era that the “civilized” had left behind. This devolutionary ethos, which
suggested that as societies progressed they were destined to lose their
folklore, was inextricably connected to evolutionary theories.129 This led
nineteenth and early twentieth folklorists and anthropologists to believe
that their societies had no local knowledge (the actual term used during
123

ALFRED O. LOVEJOY, THE GREAT CHAIN OF BEING (1936) (discussing origins and
influence of ideas grounded in the Great Chain of Being); CHARLES DARWIN, THE
ORIGIN OF SPECIES (1996).
124
George Stocking, Lamarckianism in American Social Science, in RACE, CULTURE,
AND EVOLUTION: ESSAYS IN THE HISTORY OF ANTHROPOLOGY 234, 240 (1968).
125
ROSEMARY LÉVY ZUMWALT, AMERICAN FOLKLORE SCHOLARSHIP 100 (1988) (noting
that the folk were for both literary and anthropological folklorists the other).
126
Stocking, supra note 112, at 47 (stating that unifying factor in anthropological
tradition is fact of study of peoples once called “savages”); JOHANNES FABIAN, TIME AND
THE OTHER: HOW ANTHROPOLOGY MAKES ITS OBJECT (2002) (discussing temporal
systems in Western scientific discourse).
127
Zumwalt, supra note 125, at 6 (discussing origins of folklore); Alan Dundes, The
American Concept of Folklore, in ANALYTIC ESSAYS IN FOLKLORE 3, 4-5 (1975)
(discussing initial focus of folklorists on barbarians and later expansion of the definition
of folklore to include “savages”).
128
ANDREW LANG, CUSTOM AND MYTH 11 (1893) (noting that folklore looks at usages,
myths and ideas of savages that are still retained by European peasantry),
129
Alan Dundes, The Devolutionary Premise in Folklore Theory, in ANALYTIC ESSAYS IN
FOLKLORE 17, 19 (1975).
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that time was folklore) because they were “civilized” and such forms only
existed in lower stages of development,130 a view that persisted until well
into the twentieth century.131 As a result, evolutionary theories were as
much about a progressive view of the development of cultures as much as
a statement about the evolution out of forms of local knowledge such as
folklore.132
This view of folklore as dying, dead or vestigial profoundly influenced
treatment of folklore under existing social norms. As a result of the
association of folklore with a past age, folklore was conceived as
synonymous with ignorance,133 leading to efforts to eradicate it and the
establishment of a conception of an opposition between education and
folklore.134 This dichotomy between valid knowledge and invalid or
spurious knowledge is echoed today in attitudes towards and treatment of
local knowledge in legal and other areas. Although views of “savages”
and “barbarians” were profoundly negative, they coexisted with a feeling
of nostalgia among the “modern,” raising questions about the lost
spirituality and intimacy of modern surroundings.135 Despite the existence
of such nostalgic sentiment, progressivist thinking imbued a wide range of
commentary on a number of topics, including the development of legal
systems. Henry Sumner Maine envisaged an evolution of law from status
to contract that accompanied the progress of societies from savagery to
barbarism to civilization.136
c.

World Fairs, Intellectual Property Law and
the Glorification of Progress

Modern society, which celebrated science, was conceived in the

130

Id. at 19-21.
REGINA BENDIX, IN SEARCH OF AUTHENTICITY: THE FORMATION OF FOLKLORE
STUDIES 198 (1997); Alan Dundes, Who Are the Folk? in INTERPRETING FOLKLORE 1-19
(1980).
132
Dundes, supra note 129, at 21.
133
Id. at 22.
134
Id. (noting that educators and social reformers have sought to stamp out superstitions
encouraging folk medicine practices because such practices were seen as harmful).
135
Bronner, supra note 117, at 22, 24 (noting that Victorians consumed great numbers of
“books about medieval romances, fairy tales, magic and superstition, and primitive
handicrafts”).
136
HENRY SUMNER MAINE, ANCIENT LAW 15, 20, 22, 25, 116, 121 (1861); Stocking,
supra note 112, at 128.
131
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nineteenth century as the apex of an evolutionary hierarchy.137 World
Fairs played an important role in crystallizing recognition of the progress
evident in scientific discoveries of the time. These fairs also offered
countries presenting exhibits the opportunity to showcase their
technological achievements for the rest of the world. For a relatively new
country such as the U.S., these fairs offered a chance to impress
Europeans with American accomplishments and advances.138 From the
first international fair at London’s Crystal Palace in 1851, which provoked
dialogue about “the origins and progress of the civilization it
epitomized,”139 to the Chicago World’s Fair in 1893, which constituted the
apex of American ideology of industry and enterprise and evolutionary
folklore studies,140 these events underscored the glorification of scientific
progress and validation of the imposition of power and authority over the
“backward” and “uncivilized.”141
These fairs also legitimized an emerging “culture of abundance,” while
combining these principles of abundance with “new principles of empire,
rooted in the racist vocabulary of social Darwinism and sanctioned by
contemporary anthropologists.”142 Such hierarchical assumptions were
reflected in treatment of African Americans contributions to American
137

Bronner, supra note 117, at 55 (noting that nineteenth century celebrated science and
science’s promise of progress and rationality); Stephen J. Gould, On Heros and Fools in
Science, in EVER SINCE DARWIN 201, 201 (1977) (noting conventional model of
scientific “progress” which outlines move from superstitious ignorance toward final truth
by successive accumulation of facts).
138
Merle Curti, America at the World Fairs, 1851-1893, 55 AM. HIST. REV. 833, 856
(1950) (noting that emergence of a new and powerful America demonstrated to rest of
world in international exhibitions was a factor in changes in European attitudes to U.S.
during the 40 years between Crystal Palace exhibition and Columbian Exposition);
Robert W. Rydell, The Culture of Imperial Abundance: World’s Fairs in the Making of
American Culture, in CONSUMING VISIONS: ACCUMULATION AND DISPLAY OF GOODS IN
AMERICA 1880-1920 at 191, 194 (Simon J. Bronner ed., 1989) (noting that displays at
World Fairs signaled the arrival of the U.S. as an imperial power in competition with
European powers).
139
Stocking, supra note 112, at 5.
140
SIMON J. BRONNER, FOLLOWING TRADITION 85 (1998).
141
Id. at 90-91
142
ROBERT W. RYDELL, WORLD OF FAIRS: THE CENTURY-OF-PROGRESS EXPOSITIONS
359-361 (1993); W.A. Holmes, The World’s Fair Congress of Anthropology, 6 AM.
ANTHROPOLOGIST 423, 423-424 (1893) (noting that an anthropologist’s address to the
opening ceremonies of the Columbian Exposition traced the development of humans and
social institutions from the “primitive state through successive stages to the present
condition in which development proceeds rather through institutions inspired by the mind
of man than along the lines of organic evolution”).
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society, which were excluded from the 1893 Columbian Exposition.143 At
the Columbian Exposition, live displays of the “primitive” were presented
in contrast to the progress of industrial advancement evident in the
manufactures halls, which were the main feature of such fairs.144 This
relative placement created the impression that the Filipinos and other
peoples on exhibit “could be regarded and manipulated as commodities
themselves.”145 The Columbian Exposition also included a Dahomeyan
Village on the Midway.146 Live “primitives” were also part of the display
at the 1904 World’s Fair (the Louisiana Repurchase Exposition), which
featured a Philippines Reservation that included some twelve hundred
Filipinos who demonstrated their culture at the center of the
fairgrounds.147 The Philippines Reservation was organized by the U.S.
government and was located adjacent to the American Indian
Reservation.148 Every American international fair between the 1893
Columbian Exposition and World War I included ethnological villages
sanctioned by prominent anthropologists.149 These displays highlight the
143

IDA B. WELLS, FREDERICK DOUGLASS, IRVINE GARLAND PENN & FERDINAND L.
BARNETT, THE REASON WHY THE COLORED AMERICAN IS NOT-- IN THE WORLD’S
COLUMBIAN EXPOSITION (Robert W. Rydell ed., 1999); ALAN TRACHTENBERG, THE
INCORPORATION OF AMERICA: CULTURE AND SOCIETY IN THE GILDED AGE 220 (1982)
(“The message of the Columbian Fair may have been clear, but actual lessons varied with
perspective. If it stood for culture, its symmetry indicated relative positions of value,
even of inclusion and exclusion. American blacks stood beyond the gates . . . They were
denied participation in the Fair . . . Indians found themselves included among the
exhibitions of the ethnology department, part of a display . . . ‘to exemplify the primitive
modes of life, customs, and arts of the native peoples of the world.’”); ROBERT
MUCCIGROSSO, CELEBRATING THE NEW WORLD: CHICAGO’S COLUMBIAN EXPOSITION OF
1893 at 150 (1993) (“Looking back a century later, one can discern a certain hierarchy of
race and culture that permeated the Chicago World’s Fair of 1893.”).
144
Bronner, supra note 140, at 91.
145
Id.; Rydell, supra note 141, at 20-21 (“Nonwhites on display at America’s turn-of-thecentury fairs were linked most closely to the natural world and were displayed as natural
resources to be exploited as readily as mineral deposits.”).
146
ROBERT W. RYDELL, JOHN E. FINDLING & KIMBERLY D. PELLE, WORLD’S FAIRS IN
THE UNITED STATES 38-39 (2000) (noting that an exhibit of the Bureau of American
Ethnology “dealt with language and race and emphasized the cultural distinctiveness of
Indians, making clear to visitors that racial typologies were legitimate categories for
understanding human evolution and that racial types could be arranged into categories of
savage and civilized.”); Muccigrosso, supra note 143, at 148.
147
Bronner, supra note 140, at 90-91; ROBERT W. RYDELL, ALL THE WORLD’S A FAIR:
VISIONS OF EMPIRE AT AMERICAN INTERNATIONAL EXPOSITIONS, 1876-1916 at 64 (1984)
(describing the Midway at the Louisiana Purchase Exposition as consisting of “a sliding
scale of humanity”).
148
Rydell, supra note 138, at 195.
149
Id. at 197.
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mixture of derogation and appropriation that continues to characterize
treatment of local knowledge to the present day. This combination of
derogation and appropriation is linked to treatment of local knowledge as
essentially public domain resources from which borrowing is permissible,
if not desirable.
Not uncoincidentally, the nineteenth century was also the time period
during which global intellectual property frameworks based upon existing
national intellectual property systems in Europe and the U.S. began to
emerge.150 The Vienna World’s Fair, the 1873 International Exhibition of
Inventions, led to a defining moment in international intellectual property
law as well. The Paris Convention of 1883 was an outgrowth of the
Congress of Vienna for Patent Reform in 1873,151 which dealt with
inconsistencies in national patent regimes and the need for international
reform.152 The 1873 Vienna Congress occurred because delegates at the
1873 World’s Fair “refused to exhibit their designs because for fear that
other participants would steal them.”153 The situation in Austria-Hungary
at the time of the 1873 World Fair reflects the fact that Austria-Hungary,
like the U.S., had historically used piracy for commercial advancement.154
As a result of the protests, Austria-Hungary made temporary modifications
of its patent law to accommodate the concerns of exhibitors.155
150

Such global frameworks were developed notwithstanding the fact that a significant
debate occurred in the nineteenth century concerning whether patent systems should be
abolished. See Fritz Machlup & Edith Penrose, The Patent Controversy in the Nineteenth
Century, 10 J. ECON. HIST. 1, 9 (1950); see also EVA HEMMUNGS WIRTÉN, NO
TRESPASSING: AUTHORSHIP, INTELLECTUAL PROPERTY RIGHTS AND THE BOUNDARIES OF
GLOBALIZATION 25 (2004) (discussing the 1878 Paris World’s Fair (Exposition
Universelle) as a suitable arena for the “convergence supplied between industry and art,
visible not only in the underpinnings of the world fair as a whole, but in the proximity of
these categories to one another as intellectual property forms into an entity comprising
both elements”).
151
M. Bruce Harper, Trips Article 27.2: An Argument for Caution, 21 WM. & MARY
ENVTL. L. & POL'Y REV. 381, 389 (1997).
152
Id.
153
Folkins, supra note 3, at 340.
154
Joel Sachs, Hummel and the Pirates: The Struggle for Musical Copyright, 59 MUS. Q.
31, 32 (1973) (“Austria, throughout the second half of the eighteenth century, regarded
piracy as a local industry . . . Under Joseph II the view that piracy against foreigners was
a branch of commerce could hardly have been more explicitly stated . . .”).
155
Harper, supra note 151, at 390 (“Austria-Hungary intended the exposition to provide a
forum for the exhibition of recent in a variety of technologies. Yet many foreign
inventors feared that the restrictive Austrian patent laws would provide little protection
for them. Austria was forced to respond by passing a temporary law protecting the
exhibiting inventors and removing discriminatory procedural requirements.”); Drahos,
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Thus World Fairs, which showcased the contrast between “civilization”
and “savagery,” were an important factor leading to recognition of the
need for global intellectual property protection,156 which in turn led to
adoption of the first of a series of international intellectual property
conventions in the last quarter of the nineteenth century.157 The next
international exposition following the Vienna World’s Fair, the 1878
Universal Exposition in Paris, hosted a second meeting, the International
Congress on Industrial Property at Paris,158 which led to the formation of
the Paris Convention for the Protection of Industrial Property of March 20,
1883, the parent of the modern Paris Convention.159 The Paris Convention
marked “the birth of concepts for intellectual property protection that
survive in both GATT [the WTO] and TRIPS.”160 Later nineteenth
century conventions addressed copyright161 and trademarks.162 Prevention
of international “piracy” by countries such as the U.S., which persistently
refused to protect foreign works in the eighteenth and nineteenth century,
was a principal reason for the development of international copyright law
as reflected in the Berne Convention.163 The arguments advanced in these
nineteenth century debates in the copyright area were analogous to those
made today in the context of Third World countries.164
These international intellectual property frameworks reflected the national
systems of the countries at the negotiating table, which in turn reflected
value assignments of different types of knowledge. Such national
frameworks also reflected the role of commercial interests within such
countries who sought to promote the adoption of systems for their benefit.

supra note 58, at 17-18 (noting that the Paris Convention arose from the disgruntlement
of the U.S. and other countries with the 1873 Vienna World’s Fair for inventions and fear
that inventions demonstrated at the exhibition would benefit the Austrian public without
compensating foreign inventors).
156
Harper, supra note 151, at 390.
157
Id.
158
Id.
159
Id.
160
Id.
161
Berne Convention (1886), supra note 89.
162
Madrid Convention (1891), supra note 89.
163
SAM RICKETSON, THE BERNE CONVENTION FOR THE PROTECTION OF LITERARY AND
ARTISTIC WORKS: 1886-1986, at 19 (1987) (discussing U.S. piracy with respect to
copyrighted material); Ben-Atar, supra note 91.
164
Ricketson, supra note 163, at 19 (“The arguments for and against the protection of
foreign authors at this time were analogous to those which are made today in the context
of developing countries.”).
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The influence of such interests is evident in the music area in the U.S.165
U.S. publishers, who operated in much of the nineteenth century at a net
loss with respect to the import and export of cultural products, did not
“embrace reciprocal arrangements with foreign publishers” at the time of
the Berne Convention in 1886.166 The birth of Tin Pan Alley in New York
City in the 1880s was the beginning of American dominance of
mainstream popular music.167 As U.S. popular music became more
dominant, U.S. music publishers began to focus to a greater extent on
legal protection.168
Although protection under a number of such national systems was
extended to geographical indications, no protection was otherwise given to
other forms of local knowledge, reflecting prevailing views concerning the
devolution of folklore. As a result of the values inherent in assumptions
about the cultural production contained in local knowledge, such systems
were treated as entirely appropriable knowledge but not as valid systems
in and of themselves and certainly not comparable to science or other
products of civilization. These value assignments were evident in
Frederick W. Root’s explanation to the meeting of the International FolkLore Congress at the 1893 Columbian Exposition that “‘the utterances of
the savage people were omitted, these being hardly developed to the point
at which they might be called music.’”169
As a result of the lack of protection of local knowledge, the appropriation
of such knowledge was made possible and even encouraged by intellectual
property laws, which were based on assignments of value that mirrored
165

Reebee Garofalo, From Music Publishing to MP3: Music and Industry in the
Twentieth Century, 17 AM. MUS. 318, 321 (1999) (“By the nineteenth century, [musicpublishing interests had begun to turn their attention toward international copyright
systems because . . . ‘music, more than other arts, easily crossed national linguistic and
cultural boundaries.’”) (citations omitted).
166
Id.
167
Id. (noting American dominance of mainstream popular music that lasted until World
War II); Charles Hamm, “After the Ball”; or The Birth of Tin Pan Alley, in YESTERDAYS:
POPULAR SONG IN AMERICA 284, 285-286 (1983) (discussing birth of Tin Pan Alley in
New York City in 1880s, which by 1900 controlled the popular song industry); Jeffrey
Kallbert, Chopin in the Marketplace: Aspects of the International Music Publishing
Industry in the First Half of the Nineteenth Century: Part I: France and England, 39
NOTES 535, 536 (1983) (“International commerce in music publishing in the first half of
the nineteenth century derived much of its character from the evolution of copyright laws
in the individual countries and states.”).
168
Garofalo, supra note 165, at 322.
169
Levine, supra note 57, at 144.
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hierarchies of cultures and their accompanying structures of power. An
essential power asymmetry characterized nineteenth century encounters
between holders of appropriable knowledge and those who appropriated
such knowledge. These hierarchical power relationships and dynamics are
mirrored in contemporary relationships.170
2. Hierarchies of Power: Justifications for Political
Domination
Hierarchies of cultures were intimately linked to nineteenth century global
hierarchies of power.171 Evolutionary doctrine was also used as a basis to
justify political domination of a “spreading empire of industrialized
countries to ‘backward’ countries”172 and was used, for example, to justify
U.S. annexation of the Philippines.173 This rationale was also the basis
for active intervention by the British in their colonies.174 Hierarchies of
cultures and a presumed evolutionary progression were thus used to justify
political domination through imperialism and colonialism and the creation
of structures to enable appropriation of economic value. 175 Imperialism
and colonialism were more than “a simple act of accumulation and
acquisition”176 and are:
supported and perhaps even impelled by impressive
ideological formations that include notions that certain
territories and people require and beseech domination . . .
the vocabulary of classic nineteenth-century imperial
culture is plentiful with words and concepts like “inferior”
or “subject races,” “subordinate peoples,” “dependency,”
“expansion,” and “authority.” Out of the imperial
experiences, notions about culture were clarified,
170

R.A. Mashelkar, Intellectual Property Rights and the Third World, 81 CURRENT SCI.
955, 956 (2001) (commenting that the battle today is between unequal players, both
economically and institutionally).
171
Gana, supra note 79, at 114 (noting that races and cultures were “classified in a
hierarchical fashion, setting the stage for the series of historical events such as slavery
and colonialism”).
172
Bronner, supra note 140, at 90.
173
Id.
174
Stocking, supra note 112, at 85.
175
Bronner, supra note 117, at 20; Ferguson, supra note 68, at 262-265 (noting racial
hierarchies in imperialist discourse); EDWARD SAID, ORIENTALISM 6 (1979) (noting body
of theory and practice in discourse about the Orient in the West that served as “an
accepted grid for filtering through the Orient into Western consciousness”).
176
Said, supra note 72, at 9.
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reinforced, criticized or rejected.177
In fact, the opposition between categories such as “wild” and
“domesticated” and “savages” and “civilization” was “constructed as part
of the discourse of European hegemony, projecting cultural inferiority as
an ideological ground for political subordination.”178 The continued
resonance of such categories is evident in contemporary discourse that
characterizes transformations effected by use of local knowledge as “wild”
or a common heritage of humanity as is evident in the seed wars.179
The Berlin Conference of 1884-1885 formalized the partitioning of Africa
among European powers, in a process that has been characterized as akin
to a form of Imperial Monopoly.180 The Berlin Conference illustrates the
underlying power dynamics between the holders of power and those
subject to the dominion of such imperial and colonial powers. These
asymmetries of power were pervasive to the point that the subjects were
denied not only the freedom to make choices about their own destiny, but
even the opportunity to have their voices heard at the negotiating table
where their futures were being decided:
Imperial Monopoly was a game played according to the
amoral rules of Realpolitik . . . The Sultan [Bargash, ruler
of Zanzibar], by contrast, was an African ruler. There
could be no place round the board for him.181
The hierarchical assumptions underlying Imperial Monopoly carried over
to other spheres of international relations and international lawmaking as
well, and were reflected in the constitution and process of adoption and
implementation of international intellectual property agreements such as
the Paris and Berne Conventions.182
177

Id.
TER ELLINGSON, THE MYTH OF THE NOBLE SAVAGE xiii (2001).
179
Roht-Arriaza, supra note 9, at 929 (noting that Western knowledge considers the
results of transformations made by applying certain other types of knowledge as wild or
primitive species or the common heritage of humanity).
180
Ferguson, supra note 68, at 233 (noting that “[t]he biggest game of Monopoly in
history was about to begin. Africa was the board.”).
181
Id. at 238.
182
Okediji, supra note 76, at 217 (noting that Article 19 of the Berne Convention
“allowed Member States to include colonies and possessions in their own accession
documents or to pick and choose which colonies/possessions would be covered and those
that would not . . . upon signing the Berne Convention, France and the United Kingdom
declared that the treaty would extend to all of their colonies and foreign possessions.”).
178
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Legal structures thus emerged to complement and implement hierarchical
worldviews.183 Hierarchies of power reinforced the exclusion of local
knowledge from global intellectual property frameworks, partly by
replicating and continuing the exclusion of representatives of the vast
majority of the world’s population from the negotiating table.184 They are
also a factor in the fact that Third World country legal structures still often
mirror the legal frameworks of colonial powers.185
As former colonies moved toward and achieved independence, although
hierarchies of power erected during the era of colonialism and imperialism
still dominated, the former colonized increasingly exercised a voice that
reflected issues of concern that diverged in many respects from those of
countries in the West. This was evident in discussions about control of
natural resources and efforts of newly independent states to renegotiate or
void the “extraordinarily inequitable arrangements that had been imposed
upon them during the colonial period.”186
In the intellectual property realm, the first major revision conference for
the Berne Convention after the emergence of newly independent former
colonies reflected their different agenda. Events during the 1967
Stockholm Revision Conference signaled that Third World countries, most
of which had become independent after World War II, had a markedly
183

Odek, supra note 4, at 157 (commenting that “international law reflects geopolitical
balance of power”); Erica-Irene Daes, Human Rights of Indigenous Peoples: Indigenous
People and their Relationship to Land 4 (June 20, 1997), Commission on Human Rights,
Sub-Commission on Prevention of Discrimination and Protection of Minorities, at ¶ 20,
E/CN.4/Sub.2/1997/17 (“[t]herorists eventually modified the law of nations to reflect,
and hence legitimize the state of affairs that subjugated indigenous peoples. International
law remains primarily concerned with the rights and duties of European and similarly
‘civilized’ States and has its source principally in the positive, consensual acts of those
States”), at http://www.hri.ca/fortherecord1997/documentation/subcommission/e-cn4sub2-1997-17.htm.
184
Daniel J. Gervais, The Internationalization of Intellectual Property: New Challenges
from the Very Old and the Very New, 12 FORDHAM INTELL. PROP. MEDIA & ENT. L.J.
929, 941 (2002) (noting that the Paris and Berne Conventions were negotiated on transAtlantic basis with limited input from other areas of the world, including a few countries
such as Japan and Australia); see generally Ruth L. Okediji, The International Relations
of Intellectual Property: Narratives of Developing Country Participation in the Global
Intellectual Property System, 7 SINGAPORE J. INT’L & COMP. L. 315 (2003).
185
Adebambo Adewopo, The Global Intellectual Property System and Sub-Saharan
Africa: A Prognostic Reflection, 33 U. TOL. L. REV. 749, 749-750 (2002) (noting that
legal structures of most African countries, including intellectual property laws, reflect
legal frameworks of colonial laws and legal systems).
186
Gordon & Sylvester, supra note 22, at ___.
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different agenda from that of countries in the West in certain specific
areas.187 The lack of protection of folklore was apparently not recognized
until the Indian delegation raised the issue at the 1967 Stockholm
conference.188 As a result of these concerns, the 1971 amendment to the
Berne Convention authorized adoption of protections for folklore by
member nations.189
Hierarchies of cultures and power helped define what was deemed
protectable within the framework of existing national and emerging global
intellectual property frameworks. In addition to further contributing to
these definitions, hierarchies of taste were an important factor in
delineating hierarchical distinctions within the category of the “civilized”
as well as in establishing the shape and texture of national intellectual
property frameworks within countries such as the U.S.
3. Hierarchies of Taste: Expressive Culture and the Separation
of High and Low Cultural Forms
Hierarchies of taste, which are particularly relevant to conceptions of
copyright, are yet a third aspect of nineteenth century hierarchies that have
continuing resonance today. Hierarchies of taste are distinguished by
being largely internal and relating primarily to the “civilized” and thus
187

Peter Burger, The Berne Convention: Its History and its Role in the Future, 3 J.L. &
TECH 1, 38-41 (1988) (discussing an issue that emerged during Stockholm Revision
Conference of 1967 that “emanated from the new composition of member states” and that
concerned concessions relating to developing countries’ need to gain access to literary
and artistic resources from countries in the West”).
188
Ricketson, supra note 163, at 314 (“[t]he inadequacy of the Berne Convention . . . was
not recognized until the Stockholm Revision Conference, when the issue was raised by
the Indian delegation which proposed the inclusion of works of folklore in the
enumeration of literary and artistic works in article 2(1).”); Silke von Lewinski, The
Protection of Folklore, 11 CARDOZO J. INT’L & COMP. L. 747, 751 (2003) (commenting
that at time of 1967 Stockholm Revision Conference of the Berne Convention, most
former colonies had “become independent states and had started to represent their own
interests as developing countries.”).
189
Article 15(4) of the 1971 Amendment of the Berne Convention authorized protection
of folklore. See Berne Convention, supra note 89, at art. 15(4); Graeme W. Austin, ReTreating Intellectual Property? The WAI 262 Proceeding and the Heuristics of
Intellectual Property Law, 11 CARDOZO J. INT’L & COMP. L. 333, 336 (2003); Paul
Kuruk, Protecting Folklore under Modern Intellectual Property Regimes: A Reappraisal
of the Tensions between Individual and Communal Rights in Africa and the United States,
48 AM. U.L. REV. 769, 778-779 (1999) (noting that a number of countries have adopted
laws protecting folklore, including Ghana, Nigeria, Republic of Congo, Burundi, Mali,
Cameroon, Central African Republic and Senegal).
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further refining hierarchies of culture. Although hierarchies of taste are
largely internal, the cultural values contained in such hierarchies have
significant implications for local knowledge.
Although often conceived of as eternal and unchanging, certain high
cultural categories in the U.S. are contextual and contingent rather than
fixed and determinate.190 Shakespeare and opera were popular forms of
entertainment well into the nineteenth century and were in no way
permeated with the high culture aesthetic connected to such forms of
expressive culture in the U.S. today.191 Historian Lawrence Levine has
outlined the processes in the U.S. in the nineteenth century whereby
hierarchical cultural categories began to emerge.192 The processes he
describes involved the decline of a rich shared public culture,193 and
creation of hierarchies of cultural forms.194 As a result of these processes,
forms of cultural production such as Shakespeare, Dickens and opera and
places such as museums became increasingly separated from the broader
world of everyday culture.195

190

Levine, supra note 57.
Id. at 85 (noting that both opera and Shakespeare were “performed in a variety of
settings, enjoyed great popularity, and were shared by a broad segment of the
population”); Robert R. Roberts, Gilt, Gingerbread, and Realism: The Public and Its
Taste, in THE GILDED AGE: A REAPPRAISAL 169, 173 (H. Wayne Morgan ed., 1963)
(“There was a healthy mingling of popular and classical culture in the years of the Gilded
Age. . . one opera house in a middle-sized American town in the 1880s offered more of
the classic tradition in music and drama in one year than the combined television
networks of the United States do in the same period of time in our own age”).
192
Levine, supra note 57, at 224 (discussing hierarchical categories as a set of categories
with continuing resonance to the presence that defined and distinguished culture
vertically).
193
Id. at 9; RUSSEL NYE, THE UNEMBARRASSED MUSE: THE POPULAR ARTS IN AMERICA
245 (1970) (noting that nineteenth century theater managers had to please a broad range
of tastes and thus might present Shakespeare one night, a farce the next, followed by an
equestrian acrobatic troupe).
194
See Levine, supra note 57, at 207 (connecting the development of cultural hierarchies
to a broader American social climate of increasing fragmentation reflected in subgroups
within the culture to set themselves apart, as was evident in the rise of professional
specialization, residential patterns in which separation was occurring based on social,
economic and ethnic factors and new immigration and an increasingly heterogeneous
society as a result of such immigration).
195
Id. at 33; Roberts, supra note 191, at 172 (“Dickens belonged to the world of art and
also to the popular culture of the America of the middle and late nineteenth century.”);
Steven Conn, From South Kensington to the Louvre: Art Museums and the Creation of
Fine Art, in MUSEUMS AND AMERICAN INTELLECTUAL LIFE, 1876-1926 at 192, 193-194
(1998) (noting that process of defining the art museum in late nineteenth and early
191
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This segregation was accomplished through a process of sacralization in
which audiences, actors and styles of performance became increasingly
separated.196 An important part of this sacralization process related to
conceptions of authorship.197 During the course of the nineteenth century,
it became increasingly unacceptable to alter what were perceived to be
high culture aesthetic forms.198 In addition, forms of entertainment such
as Shakespeare and serious opera (i.e., performed in a language other than
English), could no longer be sullied by being commingled with other
popular forms of entertainment.199 This meant that Shakespeare and
serious opera, as forms of entertainment entering the high culture
category, needed to be performed in isolation before largely homogenous
audiences.200 In fact, by the end of the nineteenth century:
Shakespeare had been converted from a popular playwright
whose dramas were the property of those who flocked to
see them, into a sacred author who had to be protected from
ignorant audiences and overbearing actors threatening the
integrity of his creations.201
A similar process was evident in the musical arena, where “sacralization
twentieth centuries helped solidify the “cultural hierarchy” noted by Lawrence Levine
with which we live today).
196
Levine, supra note 57, at 57; Roberts, supra note 191, at 173 (“These years saw the
rise of magazines and newspapers of mass appeal and of transformation in the theater and
other forms of entertainment that produced an increasingly wide gap between popular
culture and higher standards of art.”).
197
Levine, supra note 57, at 69 (noting that by the end of the century the sacred
Shakespeare emerged triumphant); Roberts, supra note 191, at 173-174 (noting that the
“familiar schism” between traditional and popular culture “had yet to appear significantly
in America in the Gilded Age.”).
198
Levine, supra note 57, at 43.
199
Id. at 70. In the nineteenth century, operatic works were performed as parlor music
and sheet music anthologies placed Bellini side by side with Stephen Foster and other
nonclassical popular composers. See Charles Hamm, “Hear Me, Norma”; or Bel Canto
Comes to America—Italian Opera as Popular Song, in YESTERDAYS: POPULAR SONG IN
AMERICA 62, 76 (1983).
200
Levine, supra note 57, at 101; Trachtenberg, supra note 141, at 144 (“In a mere
decade, an entire apparatus appeared, an infrastructure which monumentalized the
presence of culture, of high art and learning, within the society: The Metropolitan
Museum of Art in New York and the Boston Museum of Fine Arts in 1870, the
Philadelphia Museum of Art in 1876, the Art Institute of Chicago in 1879. Open to the
public, such institutions seemed to their advocates and supporters democratic enterprises,
serving to diffuse knowledge, taste and refinement. What they in fact diffused, however,
was a set of corollaries to the idea of culture.”).
201
Levine, supra note 57, at 72.
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endowed the music it focused upon with unique aesthetic and spiritual
properties that rendered it inviolate, exclusive, and eternal.”202 This
sacralization process “enhanced the prestige of the composer even
more.”203 Prior to the nineteenth century, “the names of composers were
often omitted from concert programs.”204
The opera Cinderella exemplifies the treatment of operatic works in the
nineteenth century. This opera had its first American performance in
1831, just one year after its London premiere, and became one of the
“most popular works of musical theater in the history of the American
stage.”205 An English language version of Rossini’s opera La
Cenerentola,206 Cinderella was created by an Irishman named Rophino
Lacy, who retained most of Rossini’s music, but who also made “’copious
additions’ of music from other operas by the same composer.”207
Reflecting the dominance of the sheet music industry in music of the time,
the success of the Rossini-Lacy Cinderella led to “a rash of publications of
favorite songs from this opera.”208
Bellini’s opera Norma, which premiered in the U.S. in 1836 following an
1831 Milan debut, has been described as one of the central musical events
of the nineteenth century.209 Many sheet music versions were made of
songs from Norma,210 and the first sheet music versions were still in print
in 1870, more than 30 years after their first publication.211 Further, many
popular songs borrowed from Norma, 212 reflecting a nonsacralized view
of musical authorship.
Toward the latter part of the nineteenth century, as was the case with
Shakespeare, opera became increasingly sacralized.213 This sacralization
202

Id.
Id. at 137.
204
Id.
205
Ham, supra note 199, at 71
206
Id.
207
Id.
208
Id. at 74, 76 (noting that operatic sheet music (in English) also became quite popular,
with operatic songs becoming part of the American popular song repertory as parlor
music that was sung inside the home).
209
Id. at 79.
210
Id. at 79-81.
211
Id. at 82.
212
Id. at 81-83.
213
Id. at 87 (noting that opera “became class entertainment, produced chiefly for the
cultural and social aristocracy of America”).
203
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and increased emphasis on music authorship significantly influenced the
performance of musical texts in that performers “were obliged
increasingly to stick to the sacred text of the great masters.”214 In
addition, the practice of abridgement, once common in the nineteenth
century and which had:
not disturbed such composers as Mozart and Chopin, was
not consistent with the growing aura of sanctity that
surrounded symphonic compositions or the sense that a true
work of art had an integrity which must not be interfered
with by anyone, be it audience, soloist, or conductor, and
was increasingly relegated to such manifestly less “serious”
occasions as concerts of the Boston Pops Orchestra.215
The new practice, as evinced by conductor Arturo Toscanini, involved
fidelity to the score and authorial intention as primary aspects of a
generalized respect for purity or authenticity.216 This sacralization was
also evident in museums, which “established as a physical fact the notion
that culture filtered downward from a distant past, from overseas, from the
sacred founts of wealth and private power.”217 Although an unrealized
ideal, the sacralization of cultural forms became a significant cultural
force.218 Sacralization was also connected to the conversion of audiences
“into a collection of people reacting individually rather than collectively,
[which] was increasingly realized by the twentieth century.”219
Since the sacred sphere of a culture involves denial of less elevated forms
and affirmation of the superiority of those who have the ability to
appreciate such elevated forms,220 it fulfills an important social function of
214

Levine, supra note 57, at 138.
Id. at 139.
216
Id. at 167 (noting emphasis of Toscanini as symbol of sacralized culture who
nonetheless interpreted, rescored and adjusted the musical texts he performed).
217
Trachtenberg, supra note 141, at 144-145.
218
Levine, supra note 57, at 168.
219
Id. at 195.
220
Simon J. Bronner, Reading Consumer Culture, in CONSUMING VISIONS:
ACCUMULATION AND DISPLAY OF GOODS IN AMERICAN 1880-1920 at 13-53 (Simon J.
Bronner ed., 1989); Regina Lee Blaszczyk, The Aesthetic Movement: China Decorators,
Consumer Demand, and Technological Change in the American Pottery Industry, 18651900, 29 WINTERTHUR PORTFOLIO 121, 122 (1994) (noting that aestheticism evident in
late nineteenth century “art craze” represented “cultural delineation of material
refinement and difference—indeed, the democratization of genteel living.”); PIERRE
BOURDIEU, DISTINCTION: A SOCIAL CRITIQUE OF THE JUDGEMENT OF TASTE 6-7 (1984)
215
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legitimating social differences by naturalizing differences.221 In this
manner, hierarchies of taste, together with those of cultures and power,
served an important function in validating and reinforcing the status quo.
This seeming naturalization of social categories is at the core of many
assumptions about why local knowledge should not be protected.
Hierarchies of taste and the notion of the sacred author reflect the
Romantic conception of author as independent, autonomous or even
reflecting genius that still forms a basis for copyright, particularly with
respect to high culture forms.222 Hierarchies of taste have also influenced
notions of authenticity or purity of cultural forms. By their nature,
hierarchies of taste tended to further diminish and derogate local
knowledge as well as overtly collective, participatory and non-elite forms
of cultural production.
B.

Protection of Valued Things: The Law and Aesthetic and
Commercial Value

Hierarchical categories meant that intellectual property legal structures
developed in a context permeated with assumptions about what type of
creation and invention had value and needed protection.223 The outcome
of such assumptions was that local knowledge was the cultural product of
“savages” and “barbarians” was likely not even considered within the
parameters of intellectual property protection. Reflecting a tendency
toward naturalization of social categories, this lack of protection was
characterized as a result of something intrinsically lacking in this type of
knowledge. In addition, an assumption in folklore well into the twentieth
century was that “primitives” and “barbarians” had minimal creative
capacity. This assumption and the still operative national and
international intellectual property frameworks that largely developed in
the nineteenth century meant that such products were not protected.
Political realities also militated against protection of such cultural forms.
(noting that taste classifies the classifier, resulting in a cultural consecration that confers
on persons and situations an ontological promotion akin to a transubstantiation).
221
Bordieu, supra note 220, at 6, 68.
222
Woodmansee, supra note 59; Jaszi, supra note 59; Jaszi, supra note 106.
223
Kurt Blaukopf, Westernisation, Modernisation, and the Mediamorphosis of Music, 25
INT’L REV. AESTHETICS & SOCIOLOGY MUS. 337, 343 (1994) (“This European value
system [based on a hierarchy of values in the arts], which found its expression, at least to
a certain extent, in philosophical and aesthetic reasoning also gave rise to legal measures
that were adopted both at the national and international level.”).
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Many of the countries in which such forms were prevalent were subject to
imperialism or colonialism until well into the twentieth century. This
meant that discussions about appropriation were largely irrelevant because
they often had little say or control over the extraction of resources. It is
not coincidental that events at the Stockholm Diplomatic Conference
occurred during the post-independence era.
Conceptions of value are deeply embedded in underlying assumptions
about intellectual property protection. Traditional justifications of
intellectual property have rested on assumptions about authorship and
autonomy in the production of texts and inventions. This conception of
authorship has served multiple functions but involves an “implicit
recognition of a hierarchy of artistic productions.”224 This resulting
hierarchy of artistic productions reflects the application of nineteenth
century hierarchies of cultures, power and taste.
Conceptions of value are, however, potentially quite malleable and have
been modified to suit varying conditions and needs. Authorship-based
justifications are well suited to arguments about the protection of high
culture forms of cultural expression but do not lend themselves as easily to
rationales for commercial products. As a result, in the commercial
context, a shifting basis of justification exists whereby commercial
products become worthy of protection as a result of their commercial
value.225 In response to greater demand for regulation of new categories
of commercial goods, “many modestly aesthetic productions” received
“the same advantages of copyright protection afforded to conventional
literary and artistic works.”226
This malleability of intellectual property doctrine is also evident in the
creation of sui generis protection regimes that apply to forms that do not
fit well within existing categories. Protection has thus been extended in a
number of areas, including geographical indications, databases, plants227
224

Jaszi, supra note 105, at 462.
Jaszi, supra note 105, at 484.
226
Id. (noting that Alfred Bell & Co. v. Catalda Fine Arts, Inc. was a seminal case that
completed the transformation of copyright doctrine that began in Bleistein and Donaldson
Lithograping Co.). See Bleistein v. Donaldson Lithographing Co., 188 U.S. 239, 248
(1903); Alfred Bell v. Catalda Fine Arts, 191 F.2d 99, 103 (2d Cir. 1951)
227
Halewood, supra note 65, at 961 (commenting on fact that international and domestic
intellectual property laws shifted to accommodate and protect evolving technologies and
market for plants); see generally J. Benjamin Bai, Protecting Plant Varieties under
TRIPS and NAFTA: Should Utility Patents Be Available for Plants? 32 TEX. INT’L L.J.
225
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and semiconductors.228 This protection for diverse products highlights the
fact that failure to fit within existing intellectual property categories does
not mean that protection is not possible or feasible. The essential question
is the underlying value of the thing being protected and whose
determination of value governs.
C.

Evolution, Devolution and Local Knowledge: Derogation,
Appropriation and Borrowing of Local Knowledge

Unitary views of the evolutionary development of societies from savagery
to civilization have profoundly influenced treatment of products of local
knowledge. In addition to being a basis for denial of value and thus of
intellectual property protection, the view of local knowledge as connected
to earlier stages of societies has been used to justify the taking of and
widespread borrowing from local knowledge for various reasons,
including the assumption that such knowledge would disappear with
progress.229 Although the reasons for the disappearance of such products
were often intimately tied to the actions of the “civilized” with respect to
such “savages,” this aspect was typically ignored. In any case, the relative
impotence of those seen as the producers of such knowledge with respect
to the colonialist and imperialist powers that directly and indirectly
governed them meant that no justification was even required. These
fundamentally asymmetrical power relationships have not essentially

139 (1997) (noting that exclusion of plant varieties patent protection from TRIPs reflects
unwillingness of European patent law community to extend patent protection to plant
varieties).
228
In 1984, in response to industry pressure, the U.S. Congress adopted the
Semiconductor Chip Protection Act (the “SCPA”) as sui generis legislation to protect
semiconductor integrated circuit or chip designs, which borrowed aspects from copyright
frameworks, but which reflected the concern that semiconductors did not fit well within
existing copyright frameworks, particularly with respect to fair use, or patent
frameworks. See Semiconductor Chip Protection Act of 1984, Pub. L. No. 98-620, 98
Stat. 3347 (codified at 17 U.S.C. §§ 901-914 (2000)); Pamela Samuelson & Suzanne
Scotchmer, The Law and Economics of Reverse Engineering, 111 YALE L.J. 1575, 15981601 (2002) (noting lack of fit within copyright doctrine); Robert L. Risberg, Jr.,
Comment, Five Years without Infringement Litigation under the SCPA: Unmasking the
Spectre of Chip Piracy in an Era of Diverse and Incompatible Process Technologies,
1990 WIS. L. REV. 241, 243 (noting that neither patents nor copyrights were adequately
suited to topography of semiconductor chips).
229
See Bronner, supra note 140, at 79 (noting that Culin dedicated himself to recovering
the traditions of the natives, especially their rites and objects based on an assumption that
such knowledge would disappear).
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changed in the years since Third World countries gained independence.230
Most former colonies had a significant quantity of their material culture
taken, much of which is now found in museums and private collections in
the U.S. and Europe.231 In the U.S., one of the primary objectives of
emerging museums in the late nineteenth and early twentieth century was
the collection of Native American cultural objects.232 Material was taken
by missionaries, soldiers and explorers and later by anthropologists,
ethnologists and government officials.233 In addition to tangible cultural
property, intangible knowledge was also collected and borrowed,
including oral traditions, ethnobotanical and ethnomedical data,
information on religious ceremonies and rituals, beliefs, traditions and
practices, and other technological, environmental and related information.
The collection of such tangible and intangible material remains an issue of
contention in discussions of the use Native American local knowledge.234
Foreshadowing practices that now lead to debates about “biopiracy” and
misappropriation more than a century later, Stewart Culin, holder of
positions in Philadelphia and New York museums and president and
curator of the American Folklore Society, thought that objects collected
from “lower” races such as Native Americans should be put to practical

230

Sen, supra note 23, at 240 (“The contemporary world is dominated by the West, and
even though the imperial authority of the erstwhile rulers of the world has declined, the
dominance of the West remains as strong as ever—in some ways stronger than before,
especially in cultural matters. The sun does not set on the empire of Coca-Cola or
MTV.”).
231
Robert K. Paterson, Claiming Possession of the Material Culture of Indigenous
Peoples, 16 CONN. J. INT’L L. 283, 285 (2001) (noting taking of cultural products).
232
Bronner, supra note 140, at 79.
233
Paterson, supra note 231, at 285.
234
David B. Jordan, Square Pegs and Round Holes: Domestic Intellectual Property Law
and Native American Economic and Cultural Policy: Can It Fit? 25 AM. INDIAN L. REV.
93, 94-95 (2000/2001) (noting that “[a] survey of American museums would most
certainly turn up evidence of Native American intellectual wealth. Museums have been
acquiring Native American objects for display and resale since the 19th century.”)
(citations omitted); James D. Nason, Traditional Property and Modern Laws: The Need
for Native American Community Intellectual Property Rights Legislation, 12 STAN. L. &
POL'Y REV. 255, 260 (2001) (commenting that “[t]housands of researchers of every
disciplinary persuasion . . . have carried out studies of Native American culture. . . [some
done] during or after periods of intense community duress resulting from military defeats,
substantially reduced economic and political status, the loss of rights to traditional lands
and other resources, forced relocations, and devastating population losses.”) (citations
omitted).
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use to benefit American industry.235 Culin had a “guiding hand in the
commercial packaging of the traditional game Parcheesi by Selchow and
Righter,”236 game manufacturers who copyrighted the Asian game
Parcheesi in the 1870s.237 Culin collected such objects with an eye
towards their practical uses for American industry.238
Culin put this philosophy to practical use in a number of contexts. He
encouraged art students and designers to “examine lessons from traditional
goods and their makers to improve American products.”239 He was
involved in a simultaneous 1923 exhibit of African textiles along with
show-windows of African-inspired manufactured clothing at the Bonwit
Teller store on Fifth Avenue in New York.240 In Eastern Europe after
World War I, he traveled in search of peasant textiles and artifacts, which
he believed did not originate with the peasants themselves, but were mere
copies of some higher culture form.241
As is the case today, use of the fruits of local knowledge existed
simultaneously with a discourse that diminished the significance of local
knowledge holders’ contributions to the development of such knowledge.
This was evident in nineteenth century devolutionary views of folklore, as
well as the denial of creativity of those categorized as “folk,” “savage” or
“barbarian,” evident in the view that folklore produced by “savages,”
involved no creativity and that the texts somehow produced themselves.242
This view of “primitives” and “barbarians” meant that their knowledge
could be used to contribute to the products of “civilized” manufacturing.
These derogatory views of local knowledge and its holders were widely
accepted explicitly in nineteenth century and often remain at least implicit

235

Bronner, supra note 140, at 81.
Id.
237
Id. at 92.
238
Id. (Culin stated that he constantly thought of “the possibilities of the practical
adoption of games which I encountered in remote places to the requirements of our own
American industry” and noted in a series of lectures at the Brooklyn Museum on
decorative objects that “the primitive and oriental objects I describe supply unnumbered
suggestions of value to our manufactures”).
239
Simon J. Bronner, Object Lessons: The Work of Ethnological Museums and
Collections, in CONSUMING VISIONS: ACCUMULATION AND DISPLAY OF GOODS IN
AMERICAN 1880-1920 at 217, 249 (Simon J. Bronner ed., 1989).
240
Bronner, supra note 239, at 240.
241
Id. at 249.
242
Zumwalt, supra note 125, at 103 (noting belief of Wilhelm Grimm, one of the
Brothers Grimm, that ballads wrote themselves).
236
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assumption of discussions about local knowledge.243 In discussing W.R.
Grace’s filing of neem tree patents based on Indian local knowledge, a
representative of the company dismissed such knowledge as “folk
medicine.”244 Until as late as the 1970s, “development planning and
conservation policies were usually based on very negative assumptions
about traditional rural societies.”245
IV.
A.

SACRED CULTURES: BORROWING AND AUTONOMOUS CULTURES
Conceptions of Cultural Purity: Cultural Heritage, Authenticity
and Identity

This same combination of derogation and appropriation or borrowing
without compensation from local knowledge have been important
motivating forces behind contemporary efforts to protect local knowledge.
The development of rationales for protecting local knowledge has in turn
entailed constructing arguments to justify the worthiness of such
knowledge for intellectual property protection. This is essentially a
discourse about value. The notion or image of culture evident in legal and
other discussions of local knowledge is often one in which cultures are
implicitly viewed as unitary, discrete, homogenous and autonomous
entities that can and should be subject to claims of ownership.246 This

243

Diamond, supra note 109, at 19 (noting that in discussions of Australian Aborigines,
even educated white Americans, Europeans and Australians assume “that there is
something primitive about Aborigines themselves”).
244
Roht-Arriaza, supra note 9, at 922 (noting that W.R. Grace Corporate Vice-President
Martin B. Sherwin dismissed the discovery and development of the plant’s uses as “folk
medicine” based upon comments cited in a Los Angeles Times Magazine article); Sandy
Tolan, Against the Grain: Multinational Corporations Peddling Patented Seeds and
Chemical Pesticides Are Poised to Revolutionize India's Ancient Agricultural System. But
At What Cost?, L.A. TIMES MAG., July 10, 1994, at 18, 20.
245
Dutfield, supra note 18 (noting that poor rural dwellers were assumed to be “backward
and inimical to change, and their livelihood practices, such as shifting cultivation, were
thought to be at best inefficient and unproductive and at worst environmental
destructive”).
246
Nason, supra note 234, at 259 (noting that “[t]here are hundreds of tribes in the United
States, all with their own cultural traditions and individual systems of ownership for such
property.”); Milchan, supra note 53, at 159 (noting that “[o]ur society’s continued
misuse, or misappropriation of Native American culture constitutes a cultural ‘poaching’
of indigenous culture or property.”) (citations omitted); Lauren E. Godshall, Note,
Making Space for Indigenous Intellectual Property Rights Under Current International
Environmental Law, 15 GEO. INT'L ENVTL. L. REV. 497, 526 (2003) (discussing, with
respect to the Uw’a of Colombia, who can “identify their own examples of tribal
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view of cultures as autonomous is thus a primary way in which intangible
cultural space is delineated, labeled, sacralized and given value. The
emphasis on discrete and autonomous cultural entities is thus an important
aspect of the propertization discourse currently surrounding discussions of
local knowledge.
1. Cultural Heritage and Intellectual Property
This propertization discourse in the local knowledge arena parallels events
occurring in intellectual property doctrine more generally.247 In addition,
culture is increasingly big business.248 As has been the case with
intellectual property generally, increased commercialization of intangibles
has led to increased emphasis on ownership of such intangibles.249 That is
not to say that groups asserting ownership claims with respect to local
knowledge are motivated only by financial considerations, which is clearly
not generally the case, but rather to draw attention to the fact that the
financial aspects of culture as business have highlighted the benefits of
both possessing and using the cultural elements that comprise local
knowledge.
The concept of cultural heritage is a key element supporting and
underlying the conception of cultural autonomy in many discussions of
local knowledge. Cultural heritage has been defined in a number of ways,
including:
Cultural heritage is broadly interpreted as anything that is
of some cultural importance, whether it be art, literature,
music, archaeological sites, sacred artifacts, historical
artifacts, natural formations, or ancient remedies.250

intellectual property, including their use of folklore and complex ritual song, and defend
their property via the international legal regime.”).
247
Arewa, Strategic Behaviors, supra note 79.
248
Doris E. Long, The Impact of Foreign Investment on Indigenous Culture: An
Intellectual Property Perspective, 23 N.C.J. INT’L L. & COM. REG. 229, 229-230 (1998)
(noting that cultural products from cultural tours and souvenir artifacts to eco-tourism are
increasingly being transformed into a commodity to be merchandized and sold across
international borders); Hugo Zemp, The/An Ethnomusicologist and the Record Business,
in 28 YEARBOOK TRAD. MUSIC 36, 36 (1996) (noting that ethnomusicological research
and commercial exploitation are increasingly intertwined).
249
Arewa, Strategic Behaviors, supra note 79.
250
Sarah Harding, Value, Obligation and Cultural Heritage, 31 ARIZ. ST. L.J. 291, 297
(1999).
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“Heritage” is everything that belongs to the distinct identity
of a people and which is theirs to share, if they wish, with
other peoples. It includes . . . songs, stories, scientific
knowledge and artworks. It also includes inheritances from
the past and from nature, such as human remains, the
natural features of the landscape, and naturally-occurring
species of plants and animals with which a people has long
been connected.251
Discussions of cultural heritage often focus on a specific and even fixed
vision of cultural identity and notion of a distinct identity of a people.
These conceptions underscore the way in which autonomous and
identifiable cultural entities are often critical to the attachment of claims of
ownership to cultural elements through intellectual property rights.
The view of cultural heritage typically evident in legal discourse is often
also closely connected to notions of cultural authenticity.252 The notion of
authenticity then serves as a device that augments the sacralization process
initiated by characterization of a cultural system as discrete and
autonomous.253 The notion of authenticity and associated quest for
identity are important aspects of conceptions of cultural heritage, which
are in many respects idealized and reified views of what a culture should

251

Erica-Irene Daes, Study on the Protection of the Cultural and Intellectual Property of
Indigenous Peoples, U.N. ESCOR, 45th Sess., Agenda Item 14, at para 24, U.N. Doc.
E/CN.4/Sub.2/1993/28 (1993). The definition of cultural heritage by Dr. Daes is cited in
legal discussions of local knowledge. Roht-Arriaza, supra note 9, at 931-932; Paterson,
supra note 231, at 284.
252
Brown, supra note 53, at 194 (commenting on emerging perspective where ethnic
nation has ownership rights in own cultural production in manner that involves
conceptions of purity); Sen, supra note 23, at 242-243 (“It is indeed possible to argue that
there are more interrelations and more cross-cultural influences in the world than is
typically acknowledge by those alarmed by the prospect of cultural subversion. The
culturally fearful often take a very fragile view of each culture and tend to underestimate
our ability to learn from elsewhere without being overwhelmed by that experience.
Indeed, the rhetoric of ‘national tradition’ can help to hide the history of outside
influences on the different traditions.”) (citations omitted).
253
Susan Scafidi, Intellectual Property and Cultural Products, 81 B.U. L. REV. 793, 819
(2001) (“[a]uthenticity thus joins ownership as a secondary tool for protecting the status
of intangible goods. Like reevaluation of the authorship paradigm or of the temporal
requirements associated with intellectual property ownership, the process of defining
authenticity suggests a possible route for extending legal protection to cultural
products.”).
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be.254 At the same time, however, by placing authenticity at the core of
notions of culture, “culture” becomes highly essentialized and forces
peoples to actively demonstrate their “authenticity.”255
2. Cultural Heritage and Local Knowledge: The Implications
of Multiple Cultural Uses and Meanings
This notion of cultural heritage provokes serious concerns with respect to
multiple uses or meanings. Although much discourse in this area
implicitly assumes that culture is unitary with substantially shared cultural
meanings among members or participants in the cultural system, this is
clearly not the case.256 Moreover, local knowledge is also not locally
homogenous and differences exist along categories including gender, age,
class, occupational and other markers.257 Discussions of local knowledge
intellectual property protection must address question of whose knowledge
will be privileged and implications of this.258 As a result, the likely
existence of multiple meanings and uses needs serious attention in the
context of discussions of protection of local knowledge.259 The reality of
254

Bendix, supra note 131 (discussing the importance of the search of authenticity in the
formation of the discipline of folklore in the United States and Europe); Bruno Nettl,
World Music in the Twentieth Century: A Survey of Research on Western Influence, 58
ACTA MUSICOLOGICA 360, 360 (1986) (noting the implied assumption in
ethnomusicology, a field “thought to have begun in the late nineteenth century,” that
“non-Western and folk traditions had in common a high degree of stability and that they
should be studied principally in their pure forms, uninfluenced by the Western culture
that was then permeating their societies.”).
255
Jane Eva Baxter, Commentary on “Fear, Hope, and Longing for the Future of
Authorship and Revitalized Public Domain in Global Regimes of Intellectual Property,”
52 DEPAUL L. REV. 1235, 1239 (2003) (noting that “[t]his performance of ‘strategic
essentialism’ may be witnessed in international debates at the U.N. where a forum on
universal human rights often becomes a forum for negotiating tools to engage in specific
struggles on local and national levels. Both of these conditions, then, force communities
and peoples to construct and present identities that are to be used and consumed in a
specific type of dialog, and the penalty for altering these identities can result in exclusion
from protections and access to resources.”).
256
Paul Sillitoe, The Development of Indigenous Knowledge: A New Applied
Anthropology, 39 CURRENT ANTHROPOLOGY 223, 232-233 (1996) (noting nonunitary
nature of indigenous knowledge systems).
257
Id.; Brown, supra note 4, at 183 (noting that knowledge in aboriginal societies may be
compartmentalized along lines of gender, age and between lay persons and experts).
258
Sillitoe, supra note 256, at 233 (noting that research needs to be done to determine
whose uses would be privileged).
259
Scafidi, supra note 253, at 820 (“Contested or nonconforming internal use of a
cultural product occurs when members of the source community disagree as to a
particular expression or evolution of their collaborative creation.”).
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contested meanings highlights the fact that a desire to exercise control
underlies many proposed assertions of rights with respect to local
knowledge.260 This control is often seen as extending beyond controlling
commercialization of local knowledge and may also include determination
of who may have access to and use local knowledge as well as the manner
of such use.261
Because the cultural sacralization process is often not recognized as such,
discussions of protection of local knowledge are often detached from
broader framework of intellectual property discourse, which results in a
curiously anomalous outcome: advocates of less scope for intellectual
property rights with respect to intellectual property generally are actually
in favor of more intellectual property protection in the case of local
knowledge.262 Although the cultural sacralization process underlying
arguments for protection of local knowledge as intellectual property is
undertaken for different goals and purposes than are sacralization
arguments with respect to intellectual property generally, the structure of
the sacralization process is essentially quite similar. This is a problem if
these two seemingly contradictory views are not reconciled. A focus on
transmission and the regulation of the range of acceptable borrowing
rather than the delineation of status through ownership rights to property is
one way conflict between these two views may be resolved.
B.

Borrowing and the Diffusion of Knowledge: Creolization and
Appropriation as Cultural Norms
1. Borrowing and Mixture in Cultural Systems

A focus on transmission inextricably brings attention to borrowing and
how forces of diffusion interact with and affect cultural systems. The
potential complexities involved in establishing cultural boundaries are
260

Nason, supra note 234, at 260 (“Native American sovereign governments are
therefore concerned about two aspects of their fundamental cultural heritage: the
maintenance of intellectual property within the framework of traditional systems of
control and the legal protection and preservation of such knowledge from unapproved or
inappropriate outside appropriation and exploitation.”)
261
Id.; Brown, supra note 4, at 229-231 (discussing proposed request by Native
American tribe that a library collection be closed the public because it included religious
information that some members did not want circulated); Anthony Seeger, The Role of
Sound Archives in Ethnomusicology Today, 30 ETHNOMUSICOLOGY 261 (1986)
(discussing role of sound archives in ethnomusicology).
262
Lemley, supra note 61.
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often ignored in public discourse about local knowledge.263 This same
observation applies to local knowledge more generally. Cultural systems
are not discrete and autonomous units that can be separated by clear lines
analogous to delineating territories on a map. Instead, cultural boundaries
are fluid and shifting and cultural systems significantly affected by outside
forces and influences.264
The fluidity of cultural boundaries means that definitions of cultural
heritage frequently advanced in discussions of local knowledge are
seriously flawed in that they fail to account for the fact that, as a result of
borrowing, diffusion and other factors, cultural elements are often shared
among multiple cultural systems.265 Much of the approach in legal
discourse reflects assumptions about cultural systems that are no longer
accepted in disciplines such as anthropology and folklore.266 In fact,
borrowing, creolization and cultural mixture are normal aspects of the
development of cultural systems.267 Creolization is “most vividly
manifested and represented in the expressive forms and artistic behaviors
of everyday and ceremonial life as folklore.”268 Cultural mixture can also
be an important force in innovation.269
263

Brown, supra note 4, at 7.
Baxter, supra note 255, at 1237 (noting that “culture is inherently fluid and dynamic,
rich in history, and ever changing.”).
265
Rosemary J. Coombe, Intellectual Property, Human Rights & Sovereignty: New
Dilemmas in International Law Posed by the Recognition of Indigenous Knowledge and
the Conservation of Biodiversity, 6 IND. J. GLOBAL LEG. STUD. 59, 77 (1998)
(“indigenous cultures are often over-simplified, blurring the actual fluidity and
permeability of knowledge and cultural boundaries. Just as dominant cultures appropriate
knowledge from indigenous ones, indigenous knowledge itself contains knowledge
shared between cultures, as well as information brought by colonists.”).
266
Robert Baron & Ana C. Cara, Introduction: Creolization and Folklore—Cultural
Creativity in Process, 116 J. AM. FOLKLORE 4, 6 (2003) (noting that such assumptions
were often applied in the discipline of folklore, for example, which is often “stereotyped
as a field centered upon the study of homogenous, discrete cultures and their expressive
products”).
267
Id. at 4 (noting that “[t]raditionally associated with the New World cultures of
Caribbean and Latin American creole societies, creolization is now increasingly viewed
as a universal process that could occur anywhere cultures encounter one another.”);
Brown, supra note 4, at 106 (noting that the tomato, critical to southern Italian cuisine,
originated in New World, while chili peppers in Chinese food came from Central and
South America and plantain, a staple of the Yanomami of Brazil and Venezuela came
from Southeast Asia and horses radically transformed the Amerindian cultures of the
American Plains).
268
Baron & Cara, supra note 266, at 5.
269
Nettl, supra note 254, at 361 (discussing cultural mixture as a major prevailing force
in musical innovation).
264
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Borrowing and cultural mixture are not just products of colonial and postcolonial encounters, but are characteristic of human history and evident in
language, religion, diseases, agricultural practices and crops, folklore and
a myriad of other cultural elements that may form local knowledge.270 In
addition, isolation from the influences of diffusion from outside of a
specific area does not mean that cultural system within that area remained
static.271
2. Borrowing and Expressive Culture: The Distribution of
Folktales
Any process of borrowing necessarily involves acts of appropriation,
which are a means by which such borrowing occurs. In addition, folktales
and other types of cultural expression that are cited as being part of the
cultural heritage of a people may in fact be a result of borrowing and may
also exist simultaneously in many different versions among many different
groups. The widespread diffusion of folktales is one reason why
folklorists developed reference sources called tale type indexes,272 which
are classification tools that compile tale types and indicate the geographic
distribution of certain specified tales.273 Tale type indexes highlight the
fact that particular tales are often not exclusive elements of the cultural
270

JERRY H. BENTLEY, OLD WORLD ENCOUNTERS: CROSS-CULTURAL CONTACTS AND
EXCHANGES IN PRE-MODERN TIMES (1993) (analyzing pre-modern encounters between
people of different civilizations and cultural regions); TYLER COWEN, CREATIVE
DESTRUCTION: HOW GLOBALIZATION IS CHANGING THE WORLD’S CULTURES (2002)
(discussing the intersection between cultural exchange and trade); Diamond, supra note
109; Nettl, supra note 254, at 361-362 (commenting that intercultural influences “were
not invented by the Western missionaries or colonialists who first brought Western music
to much of the world . . . Some things are known, and much is suspected, about the
confluence of indigenous, Indian and Middle Easten [sic] cultures in the development of
Javanese music, the influences of Persians on the music of North Indian under the
Mughals, the combination of older African and North African elements in the course of
the Islamicization of parts of West Africa, and on a smaller scale, the exchange of styles
accompanying the prehistoric movements of North American Indian peoples.”).
271
Justice Ronald Sackville, Legal Protection of Indigenous Culture in Australia, 11
CARDOZO J. INT’L & COMP. L. 711, 714 (2003) (noting with respect to Australian
Aborigines, that it would be a “[m]istake to assume that aboriginal culture remained static
before Europeans influences had their effect”).
272
Zumwalt, supra note 125, at 56.
273
ANTTI AARNE & STITH THOMPSON, THE TYPES OF THE FOLK-TALE; A
CLASSIFICATION AND BIBLIOGRAPHY (rev. ed. 1987) (hereinafter, the “Aarne-Thompson
Folktale Index”) (covering folktales in Europe, the Mediterranean, the Near East and
India); Zumwalt, supra note 125, at 56-58 (discussing the origins of the Aarne-Thompson
Folktale type index and noting enlargement of geographic scope of coverage with
Thompson revision)
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patrimony or heritage of specific groups.274
In most cases, a given item of folklore “will not be limited to a single
culture, nor will it be worldwide.”275 The distribution of a particular item
of folklore cannot be known in advance.276 However, some IndoEuropean folktales have been reported from India to Ireland.277 Such
Indo-European tales would typically exist in multiple variants across their
range of distribution, but would likely not be found, at least prior to the
colonial period, among Australian Aborigines or South American
Indians.278 Diffusion of tales may also reflect patterns of population
movements and are reflected in the transmission of African oral narratives
to African American folklore traditions,279 as well as folktales such as
Cinderella to the New World. In the case of Cinderella,280 variants have
been reported from China to Europe.281
In addition to tale type indexes, which demonstrate the potentially
widespread diffusion of items of folklore such as folktales that reflect
borrowing, folklorists have developed motif indexes, which identify
274

STITH THOMPSON, TALES OF THE NORTH AMERICAN INDIANS 201-266 (1929)
(including Chapter 8 entitled “Tales Borrowed from Europeans” and Chapter 9 entitled
“Bible Stories”).
275
ALAN DUNDES, CINDERELLA: A FOLKLORE CASEBOOK v-vi (1982) (hereinafter,
“CINDERELLA CASEBOOK”).
276
Id.; ANNA BIRGITTA ROOTH, THE CINDERELLA CYCLE (1951).
277
Dundes, supra note 280, at vi.
278
Id.
279
Zumwalt, supra note 125, at 130-135 (noting that after more than a century of debate,
it was generally acknowledged by the 1980s that African oral narratives “have a
significant place in Afro-American folklore”).
280
Dundes, supra note 275, at xiv; JACK ZIPES, FAIRY TALE AS MYTH/MYTH AS FAIRY
TALE 10-12 (1994) (noting that fairy tales were “first told by gifted tellers . . . [a]s oral
folk tales” and that the literary fairy tale had been long institutionalized by the time the
Brothers Grimm started their work in the early nineteenth century).
281
Anna Birgitta Rooth, Tradition Areas in Eurasia, in CINDERELLA CASEBOOK 129, 133
(noting that the distribution of Cinderella includes the Far East, Near East, Eastern
Europe, Southern Europe and Northern Europe); R.D. Jameson, Cinderella in China, in
CINDERELLA CASEBOOK 71-97 (noting that the oldest version of Cinderella discovered to
date comes from ninth-century China); NAI-TUNG TING, THE CINDERELLA CYCLE IN
CHINA AND INDO-CHINA (FF Communications No. 213, 1974) (discussing Cinderella
variants in China and Indo-China); STITH THOMPSON, THE FOLKTALE 127 (1946) (noting
that Cinderella is found in not fewer than 500 versions in Europe alone, is popular in
India, is found in North Africa, the Western Sudan, Madagascar and on Mauritius;
Cinderella was taken by Europeans to the Philippines and Indonesia as well as North
America, where versions exist among the Ojibwa of the Great Lakes and the Zuni of New
Mexico).
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particular motifs that are common to different tales.282 A motif is a
potentially recurring basic element of a narrative.283 A tale is thus
comprised of a series of motifs, which may include actions, objects and
dramatic personae.284 Motif indexes highlight the fact that similar motifs
or elements may exist in otherwise unrelated expressions of folklore,
which may also have significant implications for the effective ability to
enforce ownership rights with respect to expressive culture, and not just
with respect to local knowledge.
3. Borrowing, Diffusion and Ownership of Cultural Elements
Many other examples exist of cultural elements and aspects of local
knowledge that are widely diffused among various groups. Borrowing
and diffusion is not limited to expressive culture. In the agricultural area,
crop germplasm flows between different farming systems, which may also
undermine assertions of ownership from an individual person or cultural
system.285 This flow of germplasm reflects the manner in which crop
cultivation originally spread from points of origin early in the history of
human crop cultivation.286
As a result of borrowing and diffusion, the question of who owns a
folktale, as well as many other cultural elements, is not really a question
that can be answered in any kind of cogent way. In addition, since
borrowing, appropriation and diffusion are widespread and critical
features of the development of cultural systems, focusing on acts of
appropriation or borrowing in isolation as evidence of something
necessarily inappropriate is misguided. A generalized rhetoric of
ownership and control is thus not an appropriate or feasible way to deal
with acts of appropriation in the cultural realm. Instead, a focus on the act
of transmission itself and defining the range of acceptable borrowing is a
282

Zumwalt, supra note 125, at 58-59.
Id. at 104; Definition of Motif, FUNK & WAGNALLS STANDARD DICTIONARY
OF FOLKLORE, MYTHOLOGY & LEGEND 753 (Maria Leach, ed., 1949) (defining a
motif as “the term used to designate any one of the parts into which an item of folklore
can be analyzed”).
284
Thompson, supra note 281, at 415-416. The standard motif index in the folklore field
was developed by the renowned folklorist Stith Thompson and is worldwide in scope.
See STITH THOMPSON, MOTIF-INDEX OF FOLK LITERATURE, 6 vol. (1955-58); Zumwalt,
supra note 125, at 104 (noting scope and nature of motif index).
285
Stephen B. Brush, Comment: David A. Cleveland and Stephen C. Murray, The
World’s Crop Genetic Resources and the Rights of Indigenous Farmers, 38 CURRENT
ANTHROPOLOGY 497, 497 (1997).
286
Diamond, supra note 109, at 293-305.
283
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more feasible approach.
C.

Local Knowledge and Cultural Property: Intellectual Property
Protection of Intangible Cultural Elements
1. Control and Cultural Heritage

In discussions of intellectual property protection, the notion of
autonomous, unitary and authentic cultural products is more easily applied
in the context of tangible cultural products. As a result, when physical
cultural products are involved, the process of connecting a cultural product
to its source is less ambiguous because the manifestation of local
knowledge is evident in a physical object most often created by an
identifiable individual or within some identifiable group. Claims of
ownership with respect to intangible cultural products are more
ambiguous, complex and potentially problematic. Consequently, in the
case of intangible aspects of cultural elements, the sacralization process
raises many potential questions and issues.
Current movements to extend intellectual property protection to local
knowledge, particularly with respect to indigenous knowledge, are in part
an outgrowth of considerations of tangible cultural property such as in
relation to indigenous land rights.287 Claims of ownership with respect to
cultural property in general are also reflected in the 1970 UNESCO
Convention relating to cultural property,288 which gives states certain
rights with respect to appropriation of tangible cultural property. A
number of U.S. statutes also protect Native American cultural property,
including the Native American Graves Protection and Repatriation Act.289
Claims of ownership with respect to intangible cultural heritage are often
positioned at least implicitly as an outgrowth of rights claims with respect
to tangible resources such as land and cultural property.290
287

Grad, supra note 27, at 205-206 (noting that the reclamation of autonomous control
over indigenous lands was a key focus of indigenous peoples in the 1990s); Mabo v.
Queensland, 175 C.L.R. 1 (Austl. 1992); Delgamuukw v. British Columbia, 153 DLR
(4th) 193 (Can. 1997).
288
See UNESCO Convention, supra note 89; Daniel W. Eck, Patty Gerstenblith &
Marilyn Phelan, International Cultural Property, 36 INT’L LAW., 607, 618 (2002).
289
See Native American Graves Protection and Repatriation Act of 1990, Pub. L. No.
101-601, 104 Stat. 3048 (codified at 25 U.S.C. § 3001 et seq. (2000)) (requiring the
repatriation of certain types of cultural property, including human remains, sacred objects
and objects of cultural patrimony).
290
Grad, supra note 27, at 206 (noting connection between cultural heritage and land
rights).
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This phenomenon of moving from intellectual property claims and claims
of ownership with respect to tangible assets to claims with respect to
intangible assets is also occurring more generally with respect to
intellectual property doctrine,291 which could have potentially serious and
adverse behavioral consequences.292 This again suggests that an approach
that focuses on regulating borrowing and acts of transmission is better
suited to protection of local knowledge and intellectual property more
generally.
The conceptual transition from tangible property to intangible cultural
elements comprising cultural heritage has been discussed in relation to
Native American cultures:
Intellectual property rights consist of efforts to assert access
to, and control over, cultural knowledge and to things
produced through its application. . .Traditional creative
works . . . may be of great cultural and spiritual
significance. Cultural information is transmitted through
these creative works and is therefore crucial to the
continuing survival of Native cultures. This is particularly
the case for most Native groups that have long since lost
control over their community's tangible assets (principally,
their native land) and thus, these intangible assets serve as
the primary remaining means of identifying and uniting
themselves as a community.293
Although it is understandable that a historical experience of oppression
and appropriation may lead to a desire to assert control over remaining
elements of what a group sees as its remaining cultural heritage, assertions
of claims of ownership with respect to intangible cultural elements raise a
number of questions and concerns, particularly relating to contested
291

Arewa, Strategic Behaviors, supra note 79.
James F. Weiner, Anthropologists, Historians and the Secret of Social Knowledge, 11
ANTHROPOLOGY TODAY 3, 6 (1995) (discussing alleged fabrication of secret and sacred
knowledge for political purposes by indigenous peoples with respect to the proposed
bridge construction); Brown, supra note 4, at 173-204 (discussing same case of alleged
fabrication of secret and sacred knowledge with respect to the construction of a bridge in
Australia); Arewa, Strategic Behaviors, supra note 79 (discussing the implications of
strategic business uses of intangibles); Arewa, Knowledge Economy, supra note 79
(noting some consequences of the shift to an intangible paradigm for business practice).
293
Amina Para Matlon, Safeguarding Native American Sacred Art by Partnering Tribal
Law and Equity: An Exploratory Case Study Applying the Bulun Bulun Equity to Navajo
Sandpainting, 27 COLUM. J.L. & ARTS 211, 220-221 (2004).
292
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ownership and meanings.294
2. Cultural Heritage, Cultural Boundaries and Contested
Claims
In order to assert a claim of ownership with respect to intangible cultural
elements, the boundaries surrounding the culture element must be
determined and drawn. Since cultures are not distinct and autonomous
entities, the drawing of such boundaries is likely to be quite difficult in at
least some instances and potentially contested as between different groups
having claims with respect to the same cultural elements.295 Further, since
these types of uses of cultural elements have not previously been subject
to intellectual property ownership restrictions or claims of rights of
ownership, any such tension may be exacerbated to the extent that
compensation is involved.
In addition to potential external claims contesting assertions of ownership
with respect to elements of cultural heritage, internal meanings and uses
may be contested as well. The question of internal dissidence is a
particular concern, as are acts of appropriation involved in borrowing and
diffusion of cultural elements.296 Suggested approaches that focus on
ownership of a people’s cultural heritage would essentially give control
over expressions deemed to be part of cultural heritage to a specific group
or body. Since cultural meanings are not unitary and cultural knowledge
not evenly distributed, this could have profound implications for alternate
uses and meanings within cultural systems. The assertion of rights of
ownership over cultural heritage would mean that some entity within the
cultural system controlling this heritage would be able to make
determinations as to acceptable uses of cultural material.297

294

WIPO Secretariat, Traditional Cultural Expressions/Expressions of Folklore: Legal
and Policy Options 6, IGC, Sixth Session, Geneva, March 15-19, 2004 (hereinafter
“WIPO Secretariat 2004 TCE Report”) (recognizing the issue of potentially overlapping
claims with respect to such expressions, noting with respect to folklore shared within a
country and regional folklore that “options could include: co-ownership of rights;
allowing communities separately to hold rights in the same or similar TCEs; vesting
rights in the State or statutory body”).
295
Dutfield, supra note 41, at 243 (noting that traditional knowledge may be shared by
two or more peoples or communities, making tracing difficult).
296
Brown, supra note 4, at 21-23 (discussing practitioners of New Age religions that
incorporate aspects of Native American religions).
297
Id. at 31-33 (discussing fact that even in stances where tribes control material, choices
concerning access can be difficult).
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Although the motive for gaining such control is a desire to prevent what
are considered to be disparaging or inappropriate uses, examples of
increased exercise of control over intangible resources deemed to be
owned by a holder of intellectual property has led to negative
consequences in the intellectual property realm generally.298 Given this
experience, the extension of this approach to a wider realm involving local
knowledge does not seem feasible or reasonable. This privatization logic
entails privileging cultures in their existing form, which has the potential
to restrict or even eliminate borrowing and the forces of diffusion, which
are powerful factors in the development of human cultural systems.
Cultural protectionism, even for the most laudable purposes, is not the best
way to deal with deleterious consequences of borrowing or appropriation
of local knowledge.299 Further, the complexity and varied nature of local
knowledge systems suggests that cultural protectionism could have
significant unintended results.
D.

Collective and Individual Knowledge: The Value, Validity and
Varied Nature of Local Knowledge Systems

Anthropologists have long acknowledged that local knowledge systems
are valid systems of organization and classification and have investigated
such systems in greater depth. Local knowledge may constitute an
informal system of innovation that is not always recognized as such.300 In
addition, local knowledge systems are potentially quite complex.301
298

Arewa, Strategic Behaviors, supra note 79.
Sunder, supra note 63, at 94-95 (noting that “[f]urthermore, we must be wary of
cultural protectionist arguments in a modern world characterized by culture flows
facilitated by technology, diaspora, globalization, and liberalization . . . For better or for
worse, diaspora and new technologies facilitate the flow of culture and are a source of
new ideas, language, and identities.”) (citations omitted); Stephen D. Osborne, Protecting
Tribal Stories: The Perils of Propertization, 28 AM. INDIAN L. REV. 203, 236
(2003/2004) (noting that “[e]mploying intellectual property law to prevent appropriation
and commodification by outsiders could, ironically, end up freezing cultures into static
commodities.”).
300
Mashelkar, supra note 170, at 956 (noting that innovation is typically seen as
involving formal systems such as that done in universities or industrial research and
development laboratories, but that informal systems of innovations by artisans, farmers,
tribes and other innovators often not recognized).
301
Id. at 957 (noting that the economics of community knowledge are complex); Paul
Richards, Culture and Community Values in the Selection and Maintenance of African
Rice, in VALUING LOCAL KNOWLEDGE: INDIGENOUS PEOPLE AND INTELLECTUAL
PROPERTY RIGHTS 209, 227 (Stephen B. Brush & Doreen Stabinsky eds., 1996) (noting
that “intellectual distinctiveness of West African seed selection procedures for rice has
been apparent to outside observers since the seventeenth century.”).
299
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1. Communal and Individual Knowledge
The fact that local knowledge is not unitary and is varied in nature is not
always recognized in legal discourse, which tends to characterize all local
knowledge as communal and fundamentally distinct from Western
knowledge.302 Although aspects of these assumptions may be true at on a
somewhat superficial level, the essence of neither Western knowledge nor
local knowledge can be so easily encapsulated. Consequently, assertions
about individualistic influences in Western thought overlook many
examples of communal or group thinking in Western societies, including
groups or categories based on region, nationality, race and ethnicity,
socioeconomic class, gender and other indications of collectivities based
on identity or status, as well as other ideas and belief systems existing in
the West, such as nationalism, regionalism and racism, which involve
communal elements. Claims regarding the communal nature of
knowledge in local communities often ignore the fact that this is not
something that has been really examined in any comprehensive way.
Existing ethnographic studies suggest that elements of individual and
communal rights with respect to property rights exist in local communities
and that characterizations of all local communities as communal need to
be tempered, refined and seriously reconsidered.303
In addition, although comprehensive studies of local knowledge that might
be categorized as intellectual property in indigenous societies have not
been carried out,304 examples of intellectual property “being treated by
indigenous peoples as if they recognized a range of rights from individual
to group abound in the ethnographic literature,”305 including, among
others, a patent-like concept among Madang society in New Guinea,
302
Grad, supra note 27, at 203 (noting a “fundamental tension between individualist, or
“Romantic,” views of property rights typically associated with Western thought, and the
communal view of property rights held by indigenous peoples.”); Siegfried Wiessner,
Sixth Annual Tribal Sovereignty Symposium: Defending Indigenous Peoples' Heritage:
An Introduction, 14 ST. THOMAS L. REV. 271, 272 (2001) (commenting that “[t]he
indigenous view of the world, generally speaking, is the antithesis to the Western
paradigm: communitarian, not individual, focused on sharing rather than shielding things,
respect for land and all living things as sacred rather than as objects ripe for exploitation
and consumption.”).
303
WIPO Secretariat 2004 TCE Report, supra note 294, at 15, ¶ 41 (noting that “a
creative and dynamic interplay exists between collective and individual creativity, in
which an infinite number of variations of traditional cultural expressions may be
produced, both communally and individually.”).
304
Cleveland & Murray, supra note 14, at 483.
305
Id.
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Barama Carib shamans who hold proprietary interests in their incantations
and Zuni medicine societies reflecting both a tradition of intellectual
property rights as well as rationales for such rights.306 In the area of
expressive culture, the Kiowa have a concept of individual, personal rights
in intangible and tangible cultural property that they vigilantly protect.307
The Suyá Indians of Brazil have both individual and communal rights of
ownership in relation to music.308
2. Local Knowledge Classification Systems
In addition, the term local knowledge encompasses a broad array of
classification systems that are certainly not uniform and may not even be
amenable to being characterized in the way that they are often described in
legal and other commentary about local knowledge.309 Local knowledge
frequently encompasses alternative ways of classifying external world. In
the realm of plant and genetic resources, “elaborate varietal classification
is conspicuous in many folk systems.”310 Growing respect exists for such
knowledge through a number of cognitive, ecological, ethnotaxonomic
306

Id.
Candace S. Greene & Thomas D. Drescher, The Tipi with Battle Pictures: The Kiowa
Tradition of Intangible Property Rights, 84 TRADEMARK REP. 431 (1994); Brown, supra
note 4, at 88.
308
Anthony Seeger, Ethnomusicology and Music Law, 36 ETHNOMUSICOLOGY 345, 347349 (1992).
309
Dutfield, supra note 41, at 240 (discussing inadvisability of defining traditional
knowledge in other than general terms); Miriam L. Quinn, Protection for Indigenous
Knowledge: An International Law Analysis, 14 ST. THOMAS L. REV. 287, 292 (2001)
(noting that defining traditional knowledge is not simple because new knowledge
integrated to existing as knowledge improved over generations).
310
Orlove & Brush, supra note 14, at 341; Cecil H. Brown, Mode of Subsistence and
Folk Biological Taxonomy, 26 CURRENT ANTHROPOLOGY 43, 43 (1985) (examining
differences between folk taxomony of hunter gatherers and small scale agriculturalists);
Stephen B. Brush, Indigenous Knowledge of Biological Resources and Intellectual
Property Rights: The Role of Anthropology, 95 AM. ANTHROPOLOGIST 653, 658 (1993)
(noting that research demonstrates historical affinity and structural similarity between
non-Western and Western knowledge systems); Terence E. Hays, Ndumba Folk Biology
and General Principles of Ethnobotanical Classification and Nomenclature, 85 AM.
ANTHROPOLOGIST 592 (1983) (discussing ethnobiological classification system of group
in New Guinea); Eugene Hunn, The Utilitarian Factor in Folk Biological Classification,
84 AM. ANTHROPOLOGIST 830 (1982) (arguing that study of folk biological
classifications pays insufficient attention to practical significance of such systems and too
much time pursuing general logical or perceptual principles); BRENT BERLIN,
ETHNOBIOLOGICAL CLASSIFICATION: PRINCIPLES OF CATEGORIZATION (1992); Brent
Berlin, Dennis E. Breedlove & Peter H. Raven, General Principles of Classification and
Nomenclature in Folk Biology, 75 AM. ANTHROPOLOGIST 214 (1973).
307
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and ethnobiological studies conducted by anthropologists and others.311
Holders of local knowledge are not merely transmitters of an unchanging
cultural inheritance, but conscious actors who perform and manipulate the
subject matter with which they deal. In the farming area, at least
anecdotal evidence exists of indigenous farmers deliberately manipulating
the genetic composition of folk crop varieties.312
Such folk varieties are important for industrial agriculture partly because
of the genetic diversity they contain.313 In addition, evidence about
conceptions of intellectual property, particularly in the crop area, do not
support “the common view that they have no basis for claims of property
rights in their crop genetic resources or the notion that they have no
concept of intellectual property rights or that if present these rights are
always communal.”314 In fact evidence suggests that farmers’ conscious
selection and maintenance of folk varieties: “forms the basis for their
assertion of intellectual property rights in their folk varieties within their
own societies at individual and group levels as well as in relationship to
other societies and industrial society in general.”315
Although local knowledge may facilitate effective environmental
management, such knowledge should not be romanticized.316 Any
intellectual property protection frameworks established for local
knowledge should recognize the complexity and variety as well as

311

Darrell A. Posey, Comment, Paul Sillitoe: Indigenous Knowledge and Applied
Anthropology, 9 CURRENT ANTHROPOLOGY 241, 241 (1996) (noting that folk taxonomies
have been shown to share principles of classification with Western science and at times
exceed Western scientific classifications in detail of morphological, behavioral, and/or
utilitarian features).
312
Cleveland & Murray, supra note 14, at 484 (commenting that limited data so far from
Africa suggest that farmer breeders “manage existing varieties and create new ones
through a variety of techniques” including, “collection and domestication of wild plants,
hybridization of different folk varieties and of folk varieties and wild species, planting
patters to regulate cross-pollination, removal of unwanted plants in the field, maintenance
of varietal mixtures of self-pollinated crops, and selection of seeds for replanting on the
basis of desired plant and seed characteristics”).
313
Id. at 477 (noting importance of folk varieties).
314
Id. at 482.
315
Id. at 484.
316
Sillitoe, supra note 257, at 227 (observing that Africa offers examples of inadequacies
of indigenous knowledge in face of contemporary problems); Posey, supra note 311, at
242 (noting tendency for anthropologist and those using anthropology to romanticize or
oversystematize indigenous knowledge).
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potential inadequacies of such knowledge systems in a realistic way.317
V.

SPREADING THE WORD: DISSEMINATION OF INTELLECTUAL
PROPERTY GOSPEL

Consideration of local knowledge without the distortion of a nineteenth
century derived hierarchal lens would suggest that local knowledge should
receive some level of intellectual property protection. The intellectual
property system being globalized by virtue of TRIPs represents only one
potential way of organizing knowledge. This system emerged from a
particular context that meant that certain issues, including those
surrounding local knowledge, were simply not adequately addressed.
Despite this fact, however, this intellectual property rights system is being
“universalized and prioritized to the exclusion of all others.”318 This
means that discussions concerning features of local knowledge are more
than theoretical but are political as well,319 and reflect the existence of
“modern states in which elites wield enormous economic and political
power against their fellow citizens around the globe.”320 It is within this
context that adoption of intellectual property frameworks for local
knowledge must be considered.
In the case of intellectual property rules under TRIPs, potential
complexities of implementation are intensified by the fact that the
intellectual property system being implemented under TRIPs is under
sustained attack even in the countries in which it arose, as is evident in
debates regarding yet unresolved tensions between private and public
interests.321 In addition to the coercion involved in the TRIPs negotiation

317

Addressing this complexity is not without significant challenges. Marilyn Strathern,
Protecting Channels of Communication: Some Challenges from the Pacific, Draft,
Annual Conference on New Directions in Copyright, AHRB Copyright Research
Network, June 2004 (discussing the implications of regimes in Papua New Guinea where
the reproduction of things carries with it the reproduction of relationships, which has
potentially significant implications with respect to intellectual property rights).
318
Dutfield, supra note 18 (noting that this causes the “most legitimate disquiet among
those peoples and communities that are least able to benefit from what to them is an
imposed system”).
319
Dutfield, supra note 41, at 242.
320
Cleveland & Murray, supra note 14, at 492 (citations omitted).
321
Keith E. Maskus and J.H. Reichman, The Globalization of Private Knowledge Goods
and the Privatization of Global Public Goods 15, Working Paper (February 2004) (noting
with respect to the transfer of intellectual property rules worldwide, “[w]hen these
unresolved tensions between public and private interests in the production of knowledge
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process,322 implementation of TRIPs thus requires a strong element of
faith in asking countries to adopt an intellectual property framework that is
subject to serious debate and contention in the context within which it
arose.323 Exporting such a system in the inflexible manner evident in the
TRIPs Agreement seems questionable at best, as does asking Third World
countries to devote already scarce resources to implementing intellectual
property institutional frameworks.
A.

Ethnicity and Local Knowledge

The reality of translation means that any global system that may be
established with respect to local knowledge will need to be implemented
in a variety of local contexts with diverse experiences. Since local
knowledge is often viewed as based on some concept of cultural heritage
or identity, it may necessarily implicate issues of ethnicity in many Third
World countries.
The proliferation of cultural and identity-based rights talk based on
notions of cultural heritage and ethnic identity is cause for serious concern
in many parts of the Third World, particularly Africa, which has been
riven by ethnic tensions and strife in the post-independence era.324 As has
been the case with globalization more generally,325 differential
endowments, distribution and access may exist with respect to resources
such as local knowledge among different ethnic groups, which has the
potential to increase ethnic tension and even contribute to outbreaks of
ethnic violence.
In addition, by basing potential claims of ownership of new resources
based on cultural or ethnic heritage, assertions of ownership rights with
respect to local knowledge may become a new foundation upon which to
contest access to resources on ethnic grounds. The existence of claims of
ethnicity or cultural heritage as a basis for compensation may in fact
harden ethnic distinctions, potentially further solidify ethnic identity and
may in fact play a role in the shaping of ethnic and cultural identity
goods are transferred from their territorial base in nation states to the nascent world
market, they become far more acute.”).
322
Gana, supra note 79, at 111 (commenting on the passive coercion in TRIPs).
323
Maskus & Reichman, supra note 321.
324
BASIL DAVIDSON, THE BLACK MAN’S BURDEN: AFRICA AND THE CURSE OF THE
NATION-STATE (1992) (discussing tribalism and nationalism in Africa); DONALD
HOROWITZ, ETHNIC GROUPS IN CONFLICT (2000) (discussing ethnic conflict generally).
325
Chua, supra note 13.
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itself.326
B.

Intellectual Property and Development: The Importance of
Scientific and Technological Capacity

The globalization of intellectual property raises a number of issues and
questions that directly touch upon local knowledge.327 One positive
outcome of TRIPs from a Third World perspective would be integration
into the world economy on more equitable terms with greater freedom of
choice in a manner that fosters development objectives and goals.328
Unfortunately, the structure of TRIPs and lack of flexibility in its
implementation has meant that Third World countries do not have the
same flexibility of countries in the West to craft a flexible intellectual
property frameworks intended to promote development.329 Although at
times problematic discourse about development “dominates most thinking
about Third World countries,”330 the need for development is far from a

326

Baxter, supra note 255, at 1237 (“[i]n placing a definition on what an indigenous
culture is, communities are forced to maintain a static identity containing the necessary
attributes to retain the rights bestowed upon them as indigenous.”); Peter H. Welsh,
Repatriation and Cultural Presentation: Potent Objects, Potent Pasts, 25 MICH. J. L.
REFORM 837, 842 (1992) (discussing how certain approaches to cultural preservation can
extend conceptions of authenticity with respect to cultural objects to definitions of a
supposedly authentic way of life); Marie R. Deveney, Essay, Courts And Cultural
Distinctiveness, 25 U. Mich. J.L. Ref. 867, ___ (1992) (discussing notions of cultural
distinctiveness where legal accommodations are deemed warranted only where “members
of the dominant culture find easily perceived manifestations of the minority culture both
to be starkly different from their own and to be essentially unchanged from a time which
the dominant culture associates with the ‘authentic’ minority culture.”); Brendale v.
Confederated Tribes and Bands of Yakima Indian Nation, 492 U.S. 408, 444-445 (1989)
(holding that tribal government possessed zoning powers over land only when land used
for authentically Indian activities, but no right to control of development of lands owned
by non-Indians where those lands had lost “the character of a unique tribal asset” – where
they were used in modern and thus presumptively un-Indian ways, such as for residential
and commercial development).
327
Samuel K. Murumba, Globalizing Intellectual Property: Linkage and the Challenge
of a Justice Constituency, 19 U. PA. J. INT’L ECON. L. 435 (1998) (discussing issues
connected to globalization of intellectual property); Sen, supra note 23, at 267, 269
(noting that treatment of public goods is a big challenge facing capitalism today).
328
COMMISSION REPORT, supra note 29, at 8 (noting that integration on appropriate terms
into the world economy is a necessary condition for development).
329
See supra note 91 and accompanying text.
330
Gordon & Sylvester, supra note 22, at ___.
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theoretical proposition.331 A significant portion of the world’s population
lives in profound poverty under abject conditions.332 Although Third
World countries are far from a homogenous group, the technological
disparity between the West and the Third World is immense.333
At a minimum, justice, equity and fair dealing mandate that commercial
appropriations of local knowledge result in appropriate compensation or
attribution to the source.334 However, compensation for such
appropriations is no panacea for Third World economic and other
concerns. In fact, compensation for appropriations of local knowledge by
actors located in the West without development of the capacity to engage
in transformations by Third World countries themselves will likely change
nothing in the long run, partially as a consequence of the tremendous head
start countries in the West enjoy.335
Treatment of local knowledge for local communities should be tied to the
question of how intellectual property rights can be used as a tool to
stimulate development.336 A global intellectual property system that truly
331

Sen, supra note 23, at 35-53 (discussing the instrumental role of freedom in
development, focusing on political freedoms, economic facilities, social opportunities,
transparency guarantees and protective security).
332
COMMISSION REPORT, supra note 29, at 1 (noting that in 1999, “nearly 1.2 billion
people lived on less than $1 a day, and nearly 2.8 billion people on less than $2 per day.
About 65% of these are in South and East Asia, and a further 25% in sub-Saharan
Africa.”) (citations omitted).
333
Id. at 2 (noting that the OECD countries spend far more on research and development
than India’s national income).
334
Failure to do so lends credence to accusations of exploitation and appropriation that
highlight continuity with past experience. John L. Trotti, Compensation versus
Colonization: A Common Heritage Approach to the Use of Indigenous Medicine in
Developing Western Pharmaceuticals, 56 FOOD DRUG L.J. 367, 368 (2001) (commenting
that the asymmetry in TRIPs is something that should be corrected and that “TRIPs is a
form of economic imperialism whereby developed countries protect their own intellectual
property rights but may legally plunder or colonize the intellectual heritage of indigenous
cultures.”).
335
Chua, supra note 13, at 42, 99, 234 (noting path dependence and head start as factors
in economic success of advantaged groups and regions).
336
COMMISSION REPORT, supra note 29, at 1; Jean Raymond Howere, Intellectual
Property Rights Can Help Stimulate the Economic Development of Least Developed
Countries, 27 COLUM. J. L. & ARTS 277 (2004) (arguing that intellectual property rights
can be effective tool to stimulate economic development); Sen, supra note 23, at 38-39
(viewing economic facilities, which “refer to the opportunities that individuals
respectively enjoy to utilize economic resources for the purposes of consumption, or
production, or exchange” as a core instrumental freedom in the process of development
that contributes to the “general capability of a person to live more freely”).
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reflects the concerns of local communities will accordingly treat local
knowledge as something of value.337 Such an approach would also
incorporate local community centered approaches that have been
recognized as important factors in development.338
C.

A Syncretic Approach Integrating Local Knowledge

The nature of local knowledge is such that it is pervasive in many areas of
the world.339 Some type of protection or recognition of the importance of
such knowledge is desirable both as a vehicle for enhancing opportunities
for individuals and communities to regulate certain uses of cultural
elements that they would influence or control if they were not otherwise
disempowered, as well as the promotion of much needed development.340
Such enhancement of opportunity should consequently involve a local
knowledge centered or bottom-up approach as opposed to a primarily topdown approach. A critical part of a bottom-up approach will be the
development of transactional models that can facilitate the protection of
local knowledge on more equitable terms for local communities.
Any suggested protection frameworks must first acknowledge that what is
categorized as local knowledge is far from unitary and may in fact be quite
337

Gordon & Sylvester, supra note 22, at ___ (noting that the value of local knowledge
was not considered when concepts of development were deployed).
338
Nancy Ettlinger, The Localization of Development in Comparative Perspective, 70
ECON. GEOGRAPHY 144, 144 (1994) (noting that development is increasingly a localized
phenomenon); Gerard Ciparisse, An Anthropological Approach to Socioeconomic
Factors of Development: The Case of Zaire, 19 CURRENT ANTHROPOLOGY 37, 41 (1978)
(noting that development projects should be based upon adequate local studies of
particular socioeconomic structures and be attentive to local economic, social, ecological
and agricultural realities); Anthony Bebbington, Modernization from Below: An
Alternative Indigenous Development?, 69 ECON. GEOGRAPHY 274 (1993) (noting that
viable indigenous development in Ecuador requires understanding of how local farmers
are “situated” and their organizations in socioeconomic, political and cultural structure
that enable and constrain constructions of resource management strategies); Arturo
Escobar, Anthropology and the Development Encounter: The Making and Marketing of
Development Anthropology, 18 AM. ETHNOLOGIST 658 (1991) (noting that
anthropological studies of development should examine how communities in Third
World countries are constituted).
339
Nwokeabia, supra note 94, at 4 (noting that traditional knowledge is a central
component of daily life in Africa playing a vital role in food security, the development of
agriculture and the provision of medical treatment for up to 80 percent of the African
rural economy); COMMISSION REPORT, supra note 29, at 73 (noting vital role traditional
knowledge plays in lives of vast majority of people in the world).
340
Sen, supra note 23, at 37-40 (noting that the enhancement of political, economic, civil
and other freedoms is central to the development process).
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varied in nature. Such protection must also take note of the reality of the
current context of intellectual property discourse. This context suggests
that supporting any significant expansion of intellectual property
protection for local knowledge along proprietary ownership lines may be
difficult given that such expansion would occur within the context of an
intellectual property system where many think that intellectual property
rights are already too broad.341
1. Variations on an American Theme: Developing Flexible
Mechanisms for Local Knowledge
Legal discussions of local knowledge tend to depict such systems as
comprised of collective knowledge and contrast such systems with
Western knowledge, which is presumed to be individual in nature. Such
discussions fail to take adequate account of the varied nature of both local
knowledge and other systems of knowledge, including those characterized
as Western. In addition to acknowledging the validity and value of local
knowledge systems themselves, any proposed framework to protect local
knowledge must account for the varied nature of such systems. The
diversity of local knowledge itself challenges existing global frameworks,
whose interaction with local knowledge has the potential to result in the
creation of “mindless homogenization.”342 The range of suggested
solutions to incorporate local knowledge into intellectual property
frameworks is quite large.343 Many of these approaches are largely topdown approaches that seek to impose a uniform local knowledge
“solution” globally. Such approaches often echo the assumptions of
nineteenth century evolutionary hierarchies by at least implicitly assuming
a unitary progression of sociocultural and economic development.344 Such
approaches have also been historically unsuccessful and are likely to
continue to fail.345 Frameworks for protection of local knowledge must be
syncretic and incorporate local knowledge derived orientations,
341

Paul J. Heald, The Rhetoric of Biopiracy, 11 CARDOZO J. INT’L & COMP. L. 519, 522523 (2003).
342
Nazarea, supra note 14, at 14.
343
WIPO Secretariat 2004 TCE Report, supra note 294, at 28-29 (noting a number of
potential approaches for protection of TCE), Lauryn Guttenplan Grant, The Protection of
Traditional or Indigenous Knowledge, ALI-ABA Course of Study Materials, Mar.-Apr.
2000 (mentioning a number of ways to address traditional and indigenous knowledge
within existing intellectual property frameworks, as well as sui generis systems).
344
Gordon & Sylvester, supra note 22, at ___ [12-13, 40, 42] (noting progressivist and
evolutionary orientation of modernization discourse).
345
Id. at 19 (noting failures in development programs that have exacerbated inequality
and poverty).
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approaches and solutions.346 By virtue of being syncretic in nature, such
structures would entail some sort of sui generis system.347 Rather than
develop a comprehensive or detailed structure for such protection, the
intent in this section is to sketch out the general principles by which local
knowledge protection frameworks might be organized. Such frameworks
should have the dual goals of preserving local knowledge and preventing
or requiring compensation with respect to certain borrowings from local
knowledge. AT the same time, such frameworks should promote the use
of local knowledge to foster development in local communities. In
general, the focus of the global aspects of any frameworks should be on
acts of transmission or borrowing as the basis for triggering a legal right or
obligation.348 Such acts could have the potential to trigger certain legal
obligations.
a.

Top-Down Solutions and Global Treatment
of Local Knowledge

Global treatment of local knowledge protection should focus on giving
sufficient flexibility to permit local knowledge based approaches and
should thus focus on making determinations with respect to treatment
various types of transmissions of local knowledge.349 One first step in this
process might be requiring disclosure of sources of origin in instances of
transmission of local knowledge. This would mean that patent and other
intellectual property filings should include mandatory disclosure of the
geographic or other source of the knowledge upon which the filing is

346

The term syncretic, as used herein, refers to the development of approaches that
combine aspects of different systems and orientations in treating local knowledge,
including those that might derive from current intellectual property systems as well as
those that might exist in local knowledge systems.
347
Conway-Jones, supra note 21, at 103 (discussing need for a sui generis system
originating from Native Hawaiians for protection of Native Hawaiian traditional
knowledge).
348
See Arewa, Strategic Behaviors, supra note 79 (noting that a focus on transmission
should be applied in the intellectual property arena generally); Arewa, Hip Hop, supra
note 1.
349
This conception of transmission is related in many respects to what IGC reports have
termed a compensatory liability approach. See WIPO Secretariat, Traditional
Knowledge: Legal and Policy Options 18, IGC, Sixth Session, Geneva, March 15-19,
2004 (hereinafter “WIPO Secretariat 2004 TK Report”) (noting that some systems
providing for some form of equitable remuneration or compensation to traditional
knowledge holders for the use of their traditional knowledge, without creating an
exclusive intellectual property right over the traditional knowledge).
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based.350 Such transmissions can then be monitored for adherence to
agreed upon standards for use of local knowledge and be regulated,
restricted or subject to mandatory compensation and benefits sharing
under certain defined circumstances or even result in patent revocation in
the most egregious cases.351 Potential solutions should not necessarily be
limited to intellectual property law alone. Countries could construct
mechanisms for encouraging transactions of a particular type (e.g., benefit
trust sharing arrangements) through tax credits and other mechanisms
from a business perspective to encourage a particular type of investment.
A focus on transmission in this manner could facilitate dealing with local
knowledge transmissions without creating an extensive range of additional
property-based rights that is of concern today since many feel intellectual
property proprietary rights are already too broad in the view of many
commentators.352
b.

Bottom-up Approaches to Local
Knowledge: Local Knowledge
Transactional Models

The TRIPs Agreement and other proposals on a global level largely tend
to reflect a top-down approach. Unless they incorporate substantially
more flexibility than current TRIPs standards, such approaches, by
applying a fairly unitary and uniform standard across different local
communities may have the ultimate effect of lessening local participation
350

David R. Downes, How Intellectual Property Could Be a Tool to Protect Traditional
Knowledge, 25 COLUM. J. ENVTL. L. 253, 274 (2000) (requiring or encouraging
“disclosure in patent applications of the country and community of origin for genetic
resources and of the informal knowledge used to develop the invention” and include
certifications of prior approval by the source country or community); Secretariat of the
CBD, Certain Decisions of the Seventh Conference of the Parties to the Convention on
Biological Diversity 2, IGC, Sixth Session, Geneva, March 15-19, 2004 (noting decision
of CBD COP to investigate question of patent disclosure mechanisms and identify issues
related to the disclosure of origin of genetic resources and associated traditional
knowledge in applications for intellectual property rights, including with respect to
proposed international certificate of origin/source/legal provenance).
351
See CBD, Bonn Guidelines on Access to Genetic Resources and Fair and Equitable
Sharing of the Benefits Arising out of their Utilization (2002) (giving guidance for the
development of access and benefit-sharing agreements); WIPO Secretariat, Draft “Guide
Contractual Practices” for Intellectual Property Aspects of Access and Benefit Sharing
Arrangements Relating to Genetic Resources, in GENETIC RESOURCES: DRAFT
INTELLECTUAL PROPERTY GUIDELINES FOR ACCESS AND BENEFIT-SHARING CONTRACTS
Annex, IGC, Sixth Session, Geneva, March 15-19, 2004 (discussing development of
Guide Contractual Practices that could govern benefit sharing arrangements).
352
Heald, supra note 341.
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in questions of local knowledge. Further, by limiting the range of choices
with respect to local knowledge, such approaches may in the end increase
homogeneity within local knowledge systems.
A key aspect of a bottom-up approach to local knowledge will be
establishing transactional models that may serve as a basis for approaching
local knowledge issues in a variety of contexts. This approach is a
contrast to existing top-down approaches that focus on implementation of
sets of rules or principles within which local knowledge would be
integrated. It also focuses attention away from global frameworks and
rules based approaches to strategies that center around customized local
solutions for local knowledge concerns. Such approaches should be
guided by the nature of the transactions that are sought with respect to
local knowledge rather than being determined by external frameworks.
They also reflect the reality of treatment of intellectual property more
generally today in that many intellectual property transactions occur
within the context of conventions that have been developed within the
context (or in the absence) of established rules for treating such
transactions.353 With tested transaction based solutions for dealing with
local knowledge, local communities will be better able to engage with
external parties in local knowledge undertakings, potentially taking
advantage of learning with respect to certain types of transactions or to
choose to disengage from such external relationships with regard to
aspects of local knowledge. The ability to choose alternative courses with
respect to local knowledge is important for the continued maintenance of
local knowledge systems as well as the process of development.354
In contrast to top-down approaches, a local knowledge transactional model
approach would concentrate on the creation of transactional models that
could be customized and applied in a variety of local contexts, depending
on the specific needs emanating from a particular context. The existence
of global approaches does not prevent application of a local knowledge
transactional model approach, which is in many respects independent of
the existence of such global systems and which can operate with or
without such broader structures. What is needed, however, with respect to
such global structures, is more flexibility to craft local-based approaches
for dealing with local knowledge.
353

Arewa, Hip Hop, supra note 1; Arewa, Catfish Row, supra note 1.
Sen, supra note 23, at 31-32 (discussing the importance of participatory resolution
with respect to issues of cultural heritage whereby people within societies address and
make decisions with respect to questions of tradition and cultural heritage).

354
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In addition to permitting customized approaches to dealing with local
knowledge, a local knowledge transactional model approach would offer
local communities the opportunity to engage with broader global
frameworks in the manner of their choice,355 with transactional models
that would be increasingly tested over time. These models could be both
commercial and noncommercial in orientation. Consequently, in some
instances, a commercial transactional model might be appropriate.356 The
1991 Merck-InBio bioprospecting agreement is an example of a
commercial business model applied in the bioprospecting context with
respect to local knowledge. This agreement permitted Merck to
bioprospect in Costa Rica in exchange for payment of an up-front sum of
$1 million and an undisclosed royalty amount (estimated to be between
1% and 3%).357 Although often presented as a model bioprospecting
agreement,358 criticism of the agreement has focused and the relatively
low level of payment given InBio in light of Merck’s financial status, with
1991 sales of $8.6 billion.359 In other contexts, noncommercial models or
models that mix commercial and noncommercial elements might be
appropriate.360 A local-centered transactional model approach could
coexist with any existing global frameworks for dealing with local
knowledge.

355

Id. at 13-34 (emphasizing development as a process of enhancing opportunities and
eliminating various unfreedoms).
356
Similarly, Shaman Pharmaceuticals represents another commercial business model for
bioprospecting and the commercial development of local knowledge. Id.
357
See Silvia Rodríguez & Maria Antonieta Camacho, Bioprospecting in Costa Rica:
Facing New Dimensions of Social and Environmental Responsibility, in THE GREENING
OF BUSINESS IN DEVELOPING COUNTRIES: RHETORIC, REALITY AND PROSPECTS (Petter
Uttin, ed., 2002); Edgar J. Asebey & Jill D. Kempenaar, The Intellectual Property
Perspective on Biodiversity: Biodiversity Prospecting: Fulfilling the Mandate of the
Biodiversity Convention, 28 VAND. J. TRANSNAT'L L. 703 (1995); Tom Dedeurwaerdere,
Bioprospection: From the Economics of Contracts to Reflexive Governance, Working
Paper (discussing bioprospecting generally), available at
http://www.bioecon.ucl.ac.uk/Venice/Dedeurwaerdere.doc
358
See European Molecular Biology Organization, Cashing In on Nature’s Pharmacy, 2
EMBOREPORTS 263, 264 (2001) (noting no revenue producing drug had yet resulted
from the Merck-InBio agreement and that the likelihood of producing such a drug was in
the range of 1 of 30,000 to 40,000).
359
Merck & Co., Inc., Form 10-K, filed Mar. 23, 1994, at 21.
360
See infra notes 7 and 46 and accompanying text.
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Syncretic Approaches to Local Knowledge:
Local Knowledge Innovation Zones as
Transmission Safe Harbors

Local knowledge frameworks should consider how to promote the
development of local knowledge innovations specifically with an eye
towards development. Clearly an intellectual property system alone cannot
precipitate successful economic development in many impoverished parts
of the world. It can, however, serve as a starting point for development of
internal scientific and technological capacity, with an understanding that
such a system alone has limited potential to motivate economic
development. Although the determinants of development are not well
understood, historical evidence of development in the U.S. and East Asia
suggests that the development of scientific and technological capacity may
be a key aspect of development.361 Such capacity should include the
development of infrastructure that might better enable local communities
to navigate within existing global intellectual property law regimes and
negotiations. Even if significant the creation of scientific and
technological capacity does not occur, the creation of opportunities and
enhancement of choices with respect to local knowledge by local
communities should increasingly be a focus and goal for local
communities.
A core feature of the model followed by the U.S. in the nineteenth century
was the development of an intellectual property regime that fit the
development needs of the country at that time. Similarly, Third World
countries need more flexible intellectual property regimes that will at least
give them greater potential to develop internal technological capacity and
exercise greater choice with respect to treatment of local knowledge.362

361

COMMISSION REPORT, supra note 29, at 20 (noting that “the best examples in the
recent history of development are the countries in East Asia which used weak forms of IP
protection tailored to their particular circumstances at that stage of their development.”).
362
Id. at 8, 11 (noting that Third World countries need flexible intellectual property
regimes that countries in the West enjoyed at earlier stages in their development that will
enable the development of local technological capacity); Nwokeabia, supra note 94, at 2
(noting need for intellectual property regime that fits the needs of Africans); Paul Heald,
Mowing the Playing Field: Addressing Information Distortion and Asymmetry in the
TRIPS Game, 88 MINN. L. REV. 249, 252 (2003) (noting that “a rational, self-interested
approach taken by a developing country would seek to minimize the costs of complying
with TRIPS while maximizing the potential for necessary technological development”).
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Although a transmission-based regime would be a positive step towards
protection of local knowledge on a global basis by providing a means for
compensation in the event of transmission of local knowledge for
commercial purposes or uses, it would not necessarily contribute to
significant and sustainable economic development of local communities.
In addition, specific bottom-up local solutions would need to be crafted
within the context of this global approach that would meet the specific and
varied needs of different local communities. If a global framework is
crafted that permits their existence, local knowledge innovation zones
have the potential to blend local and global approaches to treating local
knowledge.
Local knowledge innovation zones are frameworks that promote local
knowledge innovation based on the U.S. model could be triggered by
disclosures of source in patent filings or other evidence of origin of an
innovation in a local community or based on local knowledge. If the
source of the innovation arose in a local community, this trigger would
result in the creation of a zone containing the country or broader region
from which the innovation derived. Such zones would become local
knowledge innovation zones with respect to that particular innovation.
Within such zones, private companies clearly based and operating in the
zone would be able to practice, develop and commercialize the innovation
within that zone, thus essentially establishing the type of parallel markets
that enabled the U.S. to build technological capacity during the nineteenth
century. As such, the local knowledge innovation zones would constitute
safe harbors for authorized participants with respect to certain intellectual
property rights infringement claims.
This structure has the potential to help local communities develop
technological capacity. With its focus on private companies, it may also
help local communities foster growth of the small and medium-sized
enterprises that may help foster development. The focus of this
framework should be on encouraging true partnerships between private
companies in local communities and private companies in the West
through the structuring of incentives on both sides to encourage innovation
that has the potential to promote economic and political stability, as well
as support the creation of economic growth that could lead to the
development of consumer markets from which companies based in the
West could also ultimately benefit. Another aspect of the development of
greater technological capacity in local communities is that companies in
such areas may have the ability to pursue avenues of research on particular
diseases that may not be of interest to companies based in the West. To
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the extent that such avenues of research bear fruit, Western companies
partnering with local community businesses could have revenue sharing
arrangements.
This structure is not without many potential problems, including
reexportation of products from local knowledge innovation zones to other
markets, and dealing with corruption and lack of significant private sectors
in many countries, all of which would obviously be of concern to
governments in the West and companies in such countries. These and
other problems would need to be seriously addressed in the establishment
of any operative framework, but are likely not insurmountable if the
political will exists to accomplish this goal.
A syncretic framework will have the advantage of reversing the current
tendency to privilege intellectual property concepts and products derived
from the historical experience of countries in the West,363 which further
replicate nineteenth century hierarchies of cultures, power and taste. In
addition, in a world in which economic instability is increasingly a cause
of political instability worldwide,364 strategies with the potential to foster
innovation and development will be a step in the right direction. They will
also give local communities greater ability to elect affirmatively their
manner of engagement with global economic frameworks and take
responsibility for such choices and consequently the course of their future
development.

363

David A. Cleveland & Stephen C. Murray, Reply, 38 CURRENT ANTHROPOLOGY 506,
507 (1997) (“Neither Western derived or local definitions of intellectual property rights
have ontological primacy and that any alternative system will have to be syncretic.”);
Gordon & Sylvester, supra note 22, at ___ [44] (noting hegemonic nature of Western
development discourse).
364
See, e.g., Chua, supra note 13.
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CONCLUSION

Any strategies to address local knowledge should focus on ways in which
narratives of appropriation and exclusion can be transformed into
narratives of incorporation and inclusion. They should thus foster the
development of flexible and syncretic bottom-up approaches to the
protection of local knowledge that recognize the value of local knowledge
and develop legal norms that acknowledge and encourage the
establishment of choices by local communities with respect to such
knowledge while minimizing the creation of property rule based
frameworks that may significantly impede future transmissions such
knowledge.
The continuing denial of local knowledge as systems of classification and
organization with internal validity, structure and value validates and
reinforces nineteenth century hierarchical attitudes towards local
knowledge and its holders. This is not conducive to creating narratives of
incorporation and inclusion that have the potential to increase global
wealth and understanding. In contrast, syncretic approaches may help
start a process that could bring about greater incorporation of local
communities in the global economy and the inclusion of local knowledge
as valued form of creation and invention that are fully acknowledged and
treated as such.
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